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May 9, 2001

TO: ENVI RONMENTAL QUALITY COUNCIL

FROM: Larry Mitchell, statf I *4N'I
RE: Meeting Agenda ltem lXl - Big Hole and Beaverhead River Management Rules

Pending completion and adoption of final river management plans, the Montana Fiih and Game
Commission has adopted biennial rules for the use of these rivers that place seasonal limits on
river use by commercial outfitters and others. The most recent rule was adopted February 9,
2001 and is effective from May 2,20Ol through May 1, 2003.

Mr. Tomas Anacker, representing the Fishing Outfitters Association of Montana (FOAM), has
objected to these rules through the Governor's office. With the enclosed letters, both FOAM
and the Governor have asked the EQC to review the Commission's rules under the Council's
statutory authority for agency rule review and program evaluation. [See the enclosed A Council
Membefs Guide to the Environmental Quatity Council, pp E-5 through E-8 and E-26(10)J.

As background information for this agenda item, I have enclosed the following:

1) Anacker letter and package including the Governor's request, EQC response and citizen
comments to the EQC,

2) An opinion from Mr. Greg Petesch, legislative services division legal services director, that
analyzes the Fish and Game Commission's authority to adopt the biennial rule and the EQC's
authority to review the rule pursuant to the Montana Administrative Procedure Act,

3) A package of information from the Department of Fish, Wildlife, and Parks that includes a
response to the issue, the two biennial rules, timelines and public process descriptions for the
rules, and other information, and

4) HB 636 from the 1999 session.

It is anticipated that the EQC will take action on this agenda item during the May 24 meeting.
lf you have any questions about this topic, don't hesitate to contact me.
lamitchell @state.mt.us 406-444-1 352





IIIOMAS R- A!.IACKE& P.C.

February 7,2001

Environmental Quality Coucil
c/o Todd Everts
Sre Capitol, Rm. l7l
P.O. Box 20170/.
Helena, \tf59620-l7U

Re: River Management Biennial Rules

Dear tsnvironmental Quatity Council Mcmbers:

My offioe has been retained by the Fishing Ouffiters Assosiatbn of tvtontana OOAlvf) to assist

the,m in addressing the improper &poq b the nEpartment ofFish, Wildtife & Parks

(neparhent), of a River lvlanagement Biennial Rule for the Big Hole and Bcaverhead Rivers,

the proposed adoption of a re,placcment River lfauagement Biennial Rtrle, and adoption of a
Commission Policy for the Development oflvlaoegeneut Plans and Regulations to Ad&ess
nccreationat Corflicts onRivers lPolioV). By way ofbackgroun4 the Deparhelrt originally
adopted a Biennial Rule in June of 1999 to regulate sooial cgnflicts on the Big Hole and

Beaverhead Rivers. The Departnent did not follow tbc Moffina Administrative Proce&tres Act
(IvIAPA) wtren they adopfied the Biennial Rule. The statutory autlmrity relied upon by the

Deparhelrt to regulate the social conflicts was Mont Code ,{qnot Section 87-l-303, ufrich had

recently been amended by the l9g9 kgislaturc. The Department is relying on the 1999

amendment as a basis for their authority to act. The Departuent also relied upon thc same

statutory authority to enact its Policy, which was adopted in June of 2000. MAPA provisions

w€re not followed dwing the enacfinent 9f the Policy.

In early January of 2001, the Departnent proposed a replacernent Biennial Rule for the
managpment ofthe Big Hole and Beavcrhead Rivers. As with the prior Biennial Rule, the
Departnent is proceeding wittrout following the procedural provisions of IvIAPA and is relying
on $87-1-303, MCA" as authority for their proposed action.

My review of this matter has disclosed two serious legal deliciencies with the process followed
by the Department:

l. Th€Departrrent is legally bound to follow MAPA is enacting rules and policies. The subject
matter of the Rule and the Policy is of significant public interest and deals with matters
significantly broaderthat the seasonal recreational use of land and water, e.g., regulation of the
piding and otrtfitting industry,
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2. T\e inent of the 1999 Legislature in amending $8Zl-303, MC,\ was to grant the
Department the authority to set speed limits for motorized water craft under circumshnces
whelq safety was not the primary issue. It is improper for an agency to bootstap language that is
amended into a statute for one intsnd€d purpose and utilize that language for purposes nqt
inteNded by the Legislature.

A rwiew of the legal deficiencies is more firlly discussed in the altached Memorandum.

FOAI\{ requests that the Enviroomental Qualtty Council, in its capacity as the Rules Committee
for the Department pursuant to $ 2.4-402, MCA review the oristing and proposed River
lvlanagement Biennial Rules and the Policy. We submit ttrat the Council will determine that the
ploceCural basis and strrhrtory basis forthe adoption ofthe Rules and the Policy is legally
deficient. We request that the Council, following its rwiew, issue a uritten objeoion tothe
Bi€nnial Rules and thc Policy to be scnt to the pepartm€nt and if the Oaarmeut fails to take
appnopriarc action, thst the objection be filed with the Montana Secretary of Satc according to
law.

FOAI\{ firmty beliwes ftat it is appropriate to address the legal deficicncies in the Rules and the
Policy atthis time. The purpos€ of legislative nrles committees is to provide quality control for
Agency rulemaking. It is much more efficient to.chrrect erron in the rulemaking prccess
midstream rather than waiting util a flawed rule is adopted and is being enforced.

Tbank you in advance foryour prompt attention to this matter.

Verytrulyyours,

AI{ACKERLAW OFFICE

fu(z.AJ*-
ThomasR. Anacker
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Memorandumru
Toc adninistrative Rules committee @nvirronnemtan @sfiry coune!$)
RE: Fisb, ttildlife & Frr&s Riven Manrgement tsiennist Rules
DATEc Jsnuary 2% Z&tl

Section 2'+402,MC4 povides that tb Adminisrrative Rutes Corrminec ( qComnineel
roqr rwiew proposed rules to cn$re complirncc witb Sectims 2+3fiZtbrcugb 2+W3',fUi+
ofthe Montrna Administrctive hocedures Act ( 'I\{APA-). Follouring the rcilew' tbe
oo-msqfree t"V pntp.tt u/ritt€o recornmcnddions for tbe iAopao* an-enAment or rejection of a
rule- In addition, tlre Committee may require the deparhent pr"p"siqg the nrlc to foilow 6e
provisions oflrdAPA.

Scstion 244fx-,MCA prrovides thsr if the Committec objects ro stl or parr of a popoced
rule' the Comnitee shall scnd a nrittcn objection to tbe eg"t ry promulgtiog the fficd rule.
Ifthe Committee continues to dject to the rute following a response to ttre Commitlee,s
gbjTtton by the promulgating agency, the Cmminee may file-the o,bjection with the office of
the Secraary of Stale. Oncc the objection has bcen filed wi& the Secretary, the prcnulgiling
agency bean thc full burden of dcfcnding tb proposcd rulc. If a courr inviiiOates the nile
b€osttse tile agency faitedto follow tlre provisions of lvtAPA or arbitrarily and capriciorsty
adopted the rule in disregrrd ofttre prrposes of the arilhorizing stat$e, tti" egr*i is srbject to
an award of costs and asorney fees asainst it

On June 29,1999,the Fish, Wildlife & Pa*s Comnission ('Commission) adopfiod a final
Bienniat Rule for the Interim Distibution ofRiver Recreation Usc and Recreation it"sonrce
Maqgeineut Plaos for the Beaverhcad and Big llole Rivers. (A copy oftbe Bi€onisl Rule is
attached herao as Exhibit'A). This Biennial Rule was adoptcd u"aer an'.exception" b
YAPA This exce'ption is found at Sec"tiol 2+lo2(l lxd), MCA, and povides io potio*t putt
that aproposed rule is exc€pted from ldAPAwlren the zubject matttr oit" ptoposednrt"
relaEs to seasonal recreational use of land and water and tbe nrbstance ofthe rute is indicaned to
the public by sigEs or signals. Th€ Conmission proposes to srpercede the original rivcr
managsment Bicnnial- Rule with an updatd vcrsion. (A copy oltne p3oposed irg mana*ncnt
Bicnnial Rule is attached hercto as Exhibit'B'). As with G origi;t diennia Ru1o ttc
Cornnrission has invoked the seasonat recreational use exceptiooio arroid folowinglvtApa
procedwes forthe proposed rule.

In the rcxt ofthe Statement ofl*gnl Authority for Rule for both the original and proposed
Biennial Rules, the Commission indicates it is reiying on Section g7-l-303;MCA, asthi legal
luthority to adopt the river managem€nt rule. With respcct to the original iir*i4 Rd", d,
Commission relied on the amendme,rrts to Section t7- l-303, MC.q priria"O by thc 1999
Legislature in House Bill 626 ('!ublic welfare" language) as the authority to manage social
conflicts on rivers unrelated to biological issues.

Objection has been raised to the seasonal recreational rse exception to MAPA utilized by the
Commission in ir adop-tion of thg ori$nal and ploposed Biennial itules. By their 

""ry 
*t fo,

cxceptions to rules are limited. Without this limiua-tion, the reason for the rule would-cease to



exist. In dris Gtse, tb exception rel{s specifically t1 
:seasonal 

r€cr€dional use of lands and

wated,. Howwer, o. gffit r nrilc doii *iu 
" 

d""n broader sr$jecr E8rsr. For cxampre, the

Rule goes vneil beyoJrecreational or" *,t* it cstablbhca reguldions on the commercial

acrivity of tbe e,'de ;a o,rt6tt , itt&"d' -; tAOiU"tUtt1.,lo sets forth regularions for the

potection of privarcproperty Lh" rr.o o'ttt" thc Comrrission bas gOne beyondthc scope of

thc exceptiurtor"rrin.r-rking p.*d,*t are iss.es_that are of signifrcantprfilicintrrcst

and any rulemaking in these arcas .*ttOiJt, yAPA prccedr€g I! i8 submised 6d S!

Commission has hiled to $rbstamielfv *tifr witn $9 qoviirions of Scctions z+Sozlhrottgh

24:3os,McA Ageocy nrles which;ffi;di^ryt*:,t oflvIAPA re intalid' Rosebud

Contyr-o"e*tr*rtlinnor*,25?itlonit06,310, UgP'2dln'-(193)aodNortlwest

Airlines, Inc. v. state Tu Appeal A*ra22thfi'6 u1,4pi5,721P2d676' (19t6)'

Furfuf objection has been rsiscd thst thc commission &cs mt bave smnory arrhority to

enacl social ,oonrct.r*. prior to tgg',G corotissign md the oeeartncot ofFish' witdlife

& pa*s held 6c position that they 
",r*,o,i,hri 

arfurity to €nsstrures tbat atr€ctcd social

conflicts abscnt a biological basis for trre rures. HB 445 was introaucec in fu 1999 Lcgislanre

with the p*pose ,oo-irt-t to a'thorize ffi.-p*- thecomnission to c*ct social conflict

rules, throus s sonscnsus prooens, on G-go;fiod and Big Hore Riners. (A copy ofHB 445

is attached bs€0o as Exhrbit 
*g'). Hou,q/Gr, tbis bi[ *as wtoeo and did not make it into law'

rB 626was arso introduced in tbc lg99 kgisrstft/e session. Thc intent and pupose of this

bill was to regurde conflicts betrreen.otori*i and non-motorized use on streams and lakes'

(A copy of HB 626 isamchcd hcGto; E-hf,rit .D')' This bill was amended to add'the arm

..p'blic werfale- jo ilGE 
"g"orsection 

rl-l-303, Mca A rwiew of thc procecdingp before

the regislario **iurolrtiuirr"t tbat this rangusgg r*as inscrtcd into HB 6i26 b givc the

Department orrisu wilaire & parks 6e ailhontyto-emst spe.d limits onmoorizcd craftfor

r,,sons other than irfay **lOr11jri"* No intcnt by uy of any legislator ryttg on the House

and senatc Fish and cr-, comsriuees-is disctosed i th; rccord tbat the'lrublic welfarc"

langrragp *rs iot"ooea to arnlrorir the Deprtmont_to enrct social conflict reguldion outside the

narow soopc of speed limi6 on motoircd-oraft. (copies of tb tapes from the 1999 comminee

hearings aod typc uniten ninutcsare 
"tu"n 

a n t"to-tt Exhibits 
*E- and "F" rcspcctively)'

scction z+sff,12t, Mct 
",nt 

orio, 
" 
*utt o declare a rutc invarid if it was dopted yth T

aftitrary anA c.priiio,o Airr"g'rO f9t il;,"e"tt ofthe authorizing staub' An inspection of

the intent rt"t-rrm.orrt"inui'io rn ozoirnd a review of the legislative record clearly shows

tbat the ame,rOmetlis a Sotio" 87-l-303, MCA intended to a'thorize the

commission to errbark on the sociar *Jtirt -r" r*iog contained in the originar and proposed

Biennial Rules-

In summary, the commission has failed to followthe rulemaking procedures contained in

sectio$ z4-302fi;s 2;-305, MCA, in or"riog with a s'bject mattcrthat is of significant

p'bric inprest *a ur-roi*rily and capriciously disregardpd the p'rposes oftbe authorizing

statute they are *lyi"g 
"". 

Ape;"pti;;"*dt;titt f- the Committee to pr€pare and delivcr

an objection to n"'ffiry toiLtiing thl existing and propostd q':^Ttt Rules for failure o
follow MAPA ,od 6;di;r.gurdiog tf," bgislativJprposcbrthe lggg amerdmenrs ro secrion

t7-l-303, MCA.
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February 16, 2001
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Environmental Quality Gouncil
Room 106 State Gapitol
Helena, MT 59620

EQC Members:

I have reviewed the argumenb presented to the Environmental Quality Council
on behalf of the Fishing Outfitters Association of Monhna (FOAM). In their
written arguments regarding the rulemaking authority granted to the Fish, Wldlife
and Parks Commisslon, FOAM refers to HB 626, signed into law by former
Govemor Marc Racicot.

Having reviewed FOAM's arguments and HB 628, I believe there are credible
questions as to the Fish, Wildlife and Parks Commission's authority to develop
rules based on social concems.

I encourage the Environmental Quality Council to review the legal arguments
presented by FOAM and base their decision upon a legal interpretation of the
subsequent legislation. ln an effort to clear any cloud sunounding the authority
by which the Fish, Wildlife and Parks Commission is developing rules pursuant to
this issue, I encourage the members to render a decision regarding the legal and
appropriate authority by which tha Fish, Wildlife and Parks Commission has
derived its authority.

Thank you for your attention to this matter.

Sincerely,

>*4,rInt^^r
,Hm;3
Governor

Teurplore: (l06)l&aur Frr (roollll-llsr
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Febnrary 21,2001

The Honorable JudY lvlartz
Govcrnor of the State of Montana
State Capitol
PO Box 200801

Helena, MT 5962G'0801

Dear Goveinor Martz:

I appreciated receiviog your lsttsf eircouraging tne Legilla{ve Envircnmenntal auatitv cormcil

1gQ'q to rerriew tf* fllrt, Wildlife, mC partstommissio*s rulemaking artthcity pursuant to

8Z-l-303, MCA -O tpEn 
"ffy 

as it relstes to the proposed adoption of l ref$cement River

Manags,ment Biemrial'Rule for the Big Hole and Beaverhead Rivers and the ado'ption of a

Commission policy on the Dcvelopmeirt of Mmageurent Plans and Regulations to Addrpss

Resreational conflicts onRivers. At iszue, as t uiderstand it, is whettrerthe cornmiseion has the

authority to adoipt 
" 

poriry *a promulgate nrles to regulate social conflicts on the Big Hole and

Beaverhead Rivers.

As you know, the Legislature has very specific and_limited administrative nrle oversiglt

anthority pu$uatrt ,o\anOt thrcugd 24412,MC.L Given tbat authority, I have directed our

irgirf.tir" Division stafi, as time attows during thishectic legislative gesllog.to begn

io!,rrniog tnir ir*" *i'to r€,port back to ae nqc before the end of the legislativc session.

At your conve,nience, I also think thatit would be very helpful for me and the vice chair of the

Ee'C, Representative fi- Otlr", to sit down with you and your staff and JoffHageirer to discuss

the issues that You have raised.

I look forward to working with you and your adminisfiation on this m&tt€r.

Sincerely,

t -t-
fz"

SenatorBill Crismore
Chairman of theEQC



cc: EQC Members
Ie*Hagener, Dirpctor of the Deparhent of Fisb Wildlife' and Parts

Thomas Anacker, AttomeY at Law
Robin Qrrrminghsm, FOAI\4



Allen Schallenberger
53 Elser Lane

Sheridan, MT 59749-9604
4A6-U2-513r'.

E-mail expmzmt@3rivers. net
Feb.23,2OO1
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Senator Wlliam Crismore
Chairman Environmental Quality Council
PO Box 201704
Capitol Building
Helena, MT 59620-0901

Dear Senator Crismore:

I am writing to ask that you look into the outrageous rule making by the FWI
Commission, wfrich removes small outfitters suclr as myself from the Big Hole and
Beaverhead Rivers. Their authority to do this is rrery questionable, as have been
their actions in the rule making process. Specifrcally wftd harms me the most was
their decision arising for the first time on Jan. 29,2OO1 to restrict outfftters to the
use days they had in June and July on the Big Hole and according to the paper
June, July and August on the entire Beaverhead. See enclosed reports for more
info on the problems on these rivers

Since 1980, I have had a bad leg and have had to cut back on hard vrork such as
ranching which I got out of in 1990. I am a 5h generation native with niy family
moving to Montana tenitory in 1881. I am capable of rolrling a rafr or boat well on
our rivers and have been doing that since 1990. I have \,r,om a leg brace since the
mid-1980's and by 1998 it was wom and needed replacement. That year and the
following year I reduced my advertising to save money for the orthopedic
treatment, physical therapy and a new brace and thorefole had less river use. The
pain was severe in 1999 until I got the new brace so could do very little walking. In
2000 we were hit with drought conditions in early June so I made all my fishing
trips to the Madison. Also in 2000 the fires badly affec{ed our potential clientele
and my Mother had several heart attacks. That cutt back in my availability for
outfitting, as I had to spend about one month on several fips to Spearfish, SD
wfiere she lives arranging for her care.

Please help with this problem and let me ba a productive business owner for at
least another 10 years when l'll be 70 years old and may have to cut back on
rowing boats which is not easy but I enjoy it. Then l'll have to go to work in my
wood shop fulltime, as l'll never be able to retire.

c. Todd Everts
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IIole
Box 320003 Glen, I\ilT 59732

April 19;2001

S€nator William Crisnore
Chairmst
Eovironrrsttal auahy Courcil
PO Box 201704
Helera, PIT 5962&1704

Rc: H8626 Authority Rcview

Der $endor Crimre:

APR 2 5 ?00i

3ilUlmilffim1[:
EUAU|rY GOUilEIf

Ths Bg ttrole Warsrhod Comfue il,orfi fike to o&rtbe fr[ourqg oqgqcqts rcgsding [c Tt-t
q,5gtrfo to thE Ewiromestal Adry C6,unoil calfiqg 6r a rc,$isw of thE S,ldU Wildli& md M
Comfoion's (FWP) autlrority to reguhe socisl ouflists on l\fioffiua lVAm.

Tb EQC has bccNl astccd to rwbw of&e staffffiy bsds ffid Sc pmceeud Uls br adoptionof

ruguhtioor to rcsoh/s sosislcodiets. The BII{rc $an halr acti-rc PUcneart on rivq codict
irr*r 5,r ths past three y6ars. Ilrudreds ofbourc tsne b€€a spcnrt b aeofrborathrc, multi'st8ldolfu
p6oc,s58 to deiebp tbe Big Hole Recredbn phn Our iwolrmm qd rasesch during ttle post throc
j**. hur beelr agensive. We believe that 118626 coutains all oftbc nccesmry authority requird br
FWp to issre regulstions resolviry croudi4g and codict onlhe Big Hole ud Bcavcrhcad Rivers and

tbt FWP fo[oqred tbc prsper procedrre. We will addrcss ench ofths cur€Nrt questiols separatoly.

Icg'ue #l Does 118626 did not contain the neceesary autbority for FWP to enact regulation outside tbe

mntm scope of specd limits on motodrcd cratr?

YES. Section 87-l-303 (2), MCA clearly states that:

"These rules must be adoped inthe interest ofpublic health, public safcty' public we&re and

protection ofproperty urd public resourpes in regulatirry srriming, hunttng, fishiry tmpping

boating, induding but no fimfted to bosting geocd regulstbn, tbc operatbn ofmotor drirrcn

boatq ihe operation of personel watencrd, the resolution of confliots betweeir users of
rnotorized and nomotoridbo*s, waterckiing, surftoarding picnicking, camping, sadtation

and use of frcarms on rcservohs, lakes, rivers and streams or at dcsignated areas along the

shore of the reservoirs, lakes and streams."

Had the Montana Legislature intended a very nanow use of this stahfte to apply only to s9eed limits of
motorized boats, the wording *irrcluding but not limited to" would have been removed and replaced

with constraining language. Clearly the Montana Legislature granted broad authority to FWP to
resolve conflicts and did not limit FWP to merely regulation of speed of motorized watercraft.



Included in both the Section 87-l-303 (2), MCA, and in the statement of intent for H8626 is a grant of
authority to resolve conflicts bshyeen motorized and nonmotorized boats. Clearly this auhority

uppfi"r io conflicts betwcen motorized and nonrnotorized users, betrnteen two differing gpes of
rnotorized users and conflicts benyeen tnlo ditruring nonmotorized boacrs. fuiythiry short ofthese

three smarios would allow for conflict within each of these classeg a loophole the sponsors clearty

trld to olose with ab'road graril ofauthodty

Gorarnor Racicot oramirpd this vory is$e in l9DF.. He recognized FWP's authority to rogulde social

conflicts contained in 118626 $,h€n be vetoed S8445. In his ophnation ofhis veto of SB4{5 thc

Govermr stated" 'tlnder rul@kirg autbority giwn to the Fbh, Wildlife ard Parks Cornmission by

House BiU 626, which takes eftct June l, l999,the Conrmission may adopt rules addressbg conflicts

on rhcrs, inctuding tbe regulation of comercial use based on recreational use of fishing or foeting.

Given tbe broader-agthoriry grac"a by House Brn 626, tbe Conrmission couH ostahlilsh moratoriums

on new cornmercial use and dq,etop river recrdion rpanagsrrent plan for the Big Hole T Beatmbead

Rivers as well as other state naters-\ilbeo thc necd ais6, and adopt rules inpkmenting tbose phns."

A copy ofthe Crovcrnor's elph*ion is encbscd.

Inthe instance of tb regulations specific to tbe tsig Hole and Beaverhead Rivers, FWP was frced with

a reguect to legulate floadng .ctivily onth two riverc. SpeciEcally, wsre raiscd abortr

hsr;rd1g n -b*s ofodttcrbods usftrg tbe two rivcrsr and saturcion of specific reechcs ofriver by

both outftters and thc geocral putilb.

FWP oprcised fteh agthority to roguletc recrpdional use of fishing, consistent with tbe grant of
glfbority in Sectbn S7-l-303, MCA to ffi thc runber of mglers in a season thnt may use an

ogtfser as tbgir EFfud of firhi4g and imoducd a distribrilion plan to ffmit overall boat hmches

wi$hspecific f*.

ksue #2 Did FWP fril to follow rule making procedrues contained in Sections 2+302 thoWh 2-4-

305, MCA?

NO. FWP rulemakhg specific to the Big Hole aod Bearrcrhead River Rscreation lt{anagement Plans

qgalifics for the exce,ption to tbc Montana Administrdive Procedures Act, contained in Sestion 2-4-

102 (l l) (D), MCA" This exception applies to:

*seasonal nrles adopted anmrally or bie,nnially relating to hrmting, fishing and trryping uttcn
thEre is a statutory requircrnent for the publication of the rules and rules adoped amually or
biennially relating to the seasonal recrneational use of lands and watcrs oqmed or controlled by
tbe state when the subgtance ofthe rules is indicated to the public by means of signs or
signals."

The Big Hole and Bearrcrhead plans were adoptsd lisnnielV and relate to seasonal recreational use.

The regutations only appty to tbe period lce May to Labor Day each seas)n. The reguhtions limit tbc

method of recreation on the two rivers. The nrhs do not funpleNrtent regulation ofthe oudning
industry, instead they place limits on the nurnber qf nnglers that rnay use aD outfitter as their rpthod of
angling. Otrtfiners that use tbe Big Hole and Beaverhead Rivers arc not limited in tbe total number of
client that they rnay serve in Montana The only limitation is that a frred number of anglers nuy use



an outfitter as tbeir method of angling on the Big Hole and Bearcrhead Rivers. Nothing in thc rules

freclude ogtftten tom expandel ,rse on.ny other Momana $ratff, inclrrding tribritarbs to either rircr.

Tb Brg Hole Wdershed Cocrnitte believes tbat FWP has solid starutoryauthorityto rcgulatc sociel

*rdirlon the Big Hole and Bevshead Rivers and folloupd the propq procedrrc- We belbve tbat it
is qnnecwary for-EeC to rwiew these questions as tby have been r€peatedly corsidsed and upbeld

through&e deyeloqrfu,ry of the Recreation Phns for &e Big Hole and Beaverhead Rirers.

Ttunk 
'ou 

in adrmce for yorn consideration of our sonmsnts.

Sirrcercly,

fur/"#
Rmff $nith
Chairmm

Enclosurc

CC &,'<---ot Da'erz





GEORGE GRANT CRAPTER
P.O. Box 563
Buttc, Montma 5t03

APR S 0 2001

$H@ttrffinN:
€ttrulTf @t|eil

April26,2001

S@tor Wiiliam Crismore
Chairman
Enviroumental auality Cormcil
PO Box 2017M
Hehna, MT 59620'nA

Re: H8526 Ar$hority Rsview

De6 Semtor Crismore:

The Gaorgp 6i16t Cbaptcr u,ould like to cowrmt on the fbHffi ortftters Assosidbn of
It{rff6{ffOA16, ;i,*t to tb Envirsnmcffil Anfty Comcil-for rs!'ipw of tb Fidu

Witdtift and pukc Coirmisslon's @WP) erilbority to regulate socisl conflicts oa ldodcm

Waters uder IIE525.

ln a lettfr ddd rcfuui"y 7,zut FOAI{ rcqucsted rwievr of the statrrory bts.ts Tl-s
pn,*d,*t tu* Ot rOopio"'of ogul"tions to resohrc social conflists. We bctieve Sd tIB526

b"r fqr1, a[ &e arShority rccesrary to issue rc*.rtuiols resolviry crouding and co-l1lict o1

Mouamwat€nr ed tbat rwp Oltowed the propaproccdtne in implementhg the Big Hole and

Beavprbead Rivers Rscreation Plans.

FOAI,I conteods tbt H8626 orly providas authority to linit spscd of nptorized crafr- This

,rr.cioo is clearly frlee. Section 87-l-303 (2), M€A' cloarly stl$ thalSuthoritf is grmtd to

;iltrt r "iu tilr iotutr* of public hsahl'public TfuV, Public 1e.l9* md protectbn of
ptd.ry and public resources-in regulat'ug srimning, hunting, fi3hing trapping boating,

iltdi,rg b,rt fu [mited to boding tp*d tegrrl"tigu aq opoclon of nptor drivcn bodq ths

opurrtloi of personal waicrcraft, tbe- resohfion of conflicts between usErs of motorizcd and

nonmoto,rized boats, r,atcslii"g, surfboarding, picnicking camping, sanitation and use of
fircarms on resgrvoirs, lakos, rivers and streass or at designated areas along thc shore of the

res€rvoin, lakes and streans."

Clearly the Montana Legislatqre did rrct intend a very narrow use of this staftte to apply only to

speed'limits of motorizei boats. In fact the staute contains the phase 'jinclullng br$ not linitFd

ii" *heo reftrring io G authority being granted. Clearly the Montana I*gislaturc grry"d ryS^
authority to Fwp to resolve conflicts uoa aia not limit FWP to merely regulation of spced of
motorized watercraft.

Protecting and restoring wiW ffout, watersluds, andfuhing opportunities in Southwest Montotn



,B6z6grant€d authority to resolve_conflicts between rnotorized and nonmotorized boats- This

authority applies not just to ^n{licts bet*.een users of motorboats and othcr individ'als

recrcating in a nonrmtorized frshion. 
-,lrcasonable 

interpraaion of this ar*hority allows br

regurations to resolve conflict between two different typei of motorized boat€r$ aod bctwccn

two differing ty?es of'*o-otorized Uout"o' AnythiG sbt of these tl'ee scenarbs wo'ld

allow for conflict within eacb of tbe classes'

c.rovernor Racicot qramired Fwp,s authority, containcd ..Effi26,to rcgurate social mnni.ts in

rg99,ufren h".r"to"d sB445. The Goffi; recognized the authority to adopt nrles to resolve

crowding ara connict .oa ,ta"d" *Ltndei rulenaking authority gnren to the Fislt wildlift and

pa*s Commissio"fi *;gill OZO, ,"hi"h takesln"t June l' 1999, the Comissbn may

adod rules addre.ssft;;"Ad o" ti*t, including the regubbn of comrncrcial gse bascd on

;il; "r" 
oifi.ning or floating. ai*" tne &oaocr;rtrhonty gretcd by House Piu 6.26'

tb€ Conmission could 
-rstaHisn no'rmriuns on tEw comnorcial use md dcvrlop tivcr

recrcation,."rg;";id"" fr;,n" grg rlole an.Beoverhcad Rivors as welr as othcr stdc rvdcrs

wbcn tbe need *l*t, tfr *"p, t"bt iilL-""dtg tbo.e phns'' A copy of the Governor's wto

;t *ti* can be ;tbfu"d tomthe M6ntana Secretary of State's Office'

FWp exerciscd 6ch aueofty to rqulate recr€dional -'se of fishi'g on the Big Holc ad

Bcarrerhd Riverg consistd urithtbegrd of anhortty in sostion 87-1-303, McA to linit the

rumbsr of aoglers il 
" 
* ed @y;* m o'&ter ig thsir 

'otrod 
ef ffshing snd ifrc&rcd

.airftiU,rtioo-pt"oto limit overall boat launcbes within ryoc6c rcas'

onefina|iEportadfrctthdmustbebsoughttoyorrrattedionisthatFoAl\4alsorecognizedthe
arfurity offFWp i;"Fto pcial 

"oml"t" 
Thc Brmrtirrc Director of FoAIt'l was qpoided

by FWp to tbe Citizi's Advisory Co*no advbiqg 1lWP fur both ttr' Big Hoh md

Beav€rbead ni"*.*ioarrr,.r.etJa this sec at tb€ tabte ad tbeh responsibility to rc,prosent

onfftting inter€$s,; worked *iL,hi" thc consensus prooess tuih upon EIBi626, with tb exFess

'*rpose 
of'sing rnszeadbority to n ror* conflict onthese trilo rirrcrs. FoAI\d participrtod frr

over one year, before abnrytly *me,"*ing, and announcing their i+€nt to challenge F-slP's

a'thority. FOAIvI'' one-],"ar *r-itrff to ths citizen's Advisory conmittee soutd

demonstrde tn"t or.oolr ronrta befie"J FWP had all thc nsoessary authority to address social

conflicts, ortbey would not bave oomitted one year of stafftime to the ptocess'

secondry, FoAI\,r codends Fwp friled to follow rule-naking procedures containpd in sections

24-302 through 2+305, MCA'

A$irt FoAI\d is incorrect F\MP properly ro!9wea tlexceptionto the MontanaAdminisbative

proced'r,es ect, conairrea in s;io;-i+toz (l l) (D), MbA in adopting * Ptt Holg and

Beanerhead Rivers plans. fhis exception appties- to 'seasonal rules adoped -"u4ly 9t
biennially retating to nuotiog, fishing ti1 *** when therc is a stahfory requirerncrn 6r thc

publication of the rules aft deJsd"pt"d'.-*ttv or biennially relating to the scasonal

recreational use of lands and watem o*r*a or controlied by the state whcn tbe substance of tbe

rules is indicated to the public by means of signs or signals."



The F g Hob and Beavcrhead plans were implementod ns bicnnial nrbe brsam,nal rmoationsl
*r. Ti ruhs do not irylemcnt reguhtion of the outlitting Muetry, instcd^tby@ limhg on

the ngmber of anglen tGt *y use an outfitter as theh nslbod sf eqg$rrg. Ogfftters tbt re tbe

Big Hole and BJavorhoad Rivcrs are not limited b the total numbcr of clie"ns th* t}lcy nay
servc in Montana Tho only limirt*ion is &8t a ftrd nrrmber of qg;hrs may use an o6ftq as

their nsthodof mgring on Os EiS l,trole sad BoavErbd Rivcrs. Noeilg in t|r rrrhs geclttdos

@rsqonryffi-'
The George Orag1 @ltq believes 118626 did gret F'WP bsosd 'tfihorlty to rcgulate mcial

conflict oo Moutm" \Paters md FWP followed the proper proce&m in irylemcnting tht BU
Hole and Bearrerbead Rivers Pl8ns.

Sincerely,

hrUw
Byronlvtazue,k
hesident
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TO: EQC

FROM: GregPetesch A?
RE: Authority for Beaverhead River and Big Hole River Management Rules

The purpose of this memorandum is to analyze the statutory authority for the Fish, Wiidlife, and
Parks Commission (Commission) to adopt a replacement RiverManagement Biennial Rule for
the Big Hole River and Beaverhead River and to adopt a Commission policy on the Development
of Management Plans and Regulations to Address Recreational Conflicts on Rivers. The
proposed River Management Biennial Rule restricts operation on the rivers by closing portions of
the rivers to float outfitting and limiting each float outfitter's daily launches near official access

sites. Between the third Saturday in May and I-abor Day, each Saturday is designated as a

noncommercial resident's day on specified stretches of the rivers.

Pursuant to sections 24402 and 75-1-324(10), MCA, the Environmental Quality Council has

administrative rule review responsibility for the Department of Fish, Wildlife, and Parks. The
issue under consideration is whether the Commission has the statutory authority to adopt a River
Management Biennial Rule for the Big Hole River and Beaverhead River and if the Commission
is required to follow the procedure contained in the Montana Administrative Procedure Act, Title
2, chapter 4, part 3, MCA, in adopting the River Management Biennial Rule.

The authority relied upon by the Commission for the River Management Biennial Rule is
contained in section 87-1-303, MCA. That section provides:

87-1-303. Rules for use of lands and waters. (l) The commission may adopt
and enforce rules governing uses of lands that are acquired or held under easement
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by the commission or lands that it operates under agrcement with or in conjunction with a

federal or state agency or private owner. The rules must be adopted in the interest of

public health, pu6n. iafety, and protection of property in r6gulating the use of these

lands. All lease and easement agreements must itemize uses ql listed in 87-1-209.

(2) The commission may adopt and enforce rules governing recreational

uses of all public fishing reseryoirs, public lakes, rivers, and streams that are

legally accissible to thapublic or on reservoirs and lakes that it operates under

agreemenr with or in conjunction with a federal or state agency or private owner.

These rules must be adopted in the interest of public health, public safety, public

welfare, and prorcction of propefty and public rcsoutces in regulating swimming,

hunting, fishing, trapping, boating, including but not limited to boating speed

rcgulations, thJ opeiation of motor-driven boats, the operation of personal

watercraft, the rcsolution of conflicts between users of motorized and

nonmotorized boats, waterskiing, surfboarding, picnicking, camping, sanitation,

and use of firearms on the reseryoirs, lakes, rivers, and streams or at designated

areas along the shore of the reservoirs, lakes, rivers, and sheems. Areas regulated

pursuant to the authority contained in this section must be areas that are legally

accessible to the public. These rules are subject to review and approval by the

departnent of pulhc health and human services with regard to issues of public

treatttr and sanitation before becoming effective. Copies of the rules must show

that endorsement.

In analyzing the River Management Biennial Rule in light of section 87-1-303, MCA, I will
apply tle rules of statutory constnrction. The nrles of statutory construction require the language

oi u it"turc to be constnred according to its plain meaning. If the language is clear and

unambiguous, no further interpretation is required. A person construing a statute should resort to

legislative history only if legislative intent cannot be determined from the plain wording of the

stitute. Lovell v. State Compensation Mutual Insurance Fund, 260 Mont. 279,860P.2d95
(1993). S4 .tro State v. Zabawa, 279 Mont.307,928P.2d l5l (1996). In construing a statute,

thr.outt must find legislative intent from the plain meaning by reasonably and logically

interpreting the statute as a whole without omitting or inserting anything or determining intent

frorna ,"oJing of only a part of the statute. Gaub v. Mlbank Insqrance Co., 220 Mont. 424,715
p.Zd4p,3 (1986). A siatute will not be interpreted to defeat its object or purPose, and the object

sought to be achieved by the Irgislature is of prime consideration in interpreting it. Dover Ranch

v. -yellowstone County, 187 Mont.276,609 P.2d 711 (1980). While a statute may have some

urnuguiti.s due to a large variety of possible situations that are covered by a statute, a court is

not required under due process standards to find vagueness in the terms used in a statute so as to

destroy an act; rather, iiis the coun's duty to constnre a statute so as to be consistent with the will

of the 
-I-egislature 

and to comporr with constitutional limitations. In re Montana Pacific Oil &

Gas Co.,l89 Mont. I l;614 p.Z.t tO+S (1980), citing CSC v. I-etter Carriers,413 U.S- 548,37 L.

Eja. Xlge, 93 S. Ct. 2880 (1973). In determining the meaning of a stiltute, deference must be
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given to the interpretations given the statute by the officers and agencies charged with its
administration. State v. Midland Materials Co., 204 Mont. 65, 662P.2d 1322 (1983). A
redSbiiabli'C6n3truCtion of a statute must be aalopted if possible: Great deference must be shown
to the interpretation given the statute by the officers or agency charged with its administration.
Although the intent of the I-egislature must first be determined from the plain meaning of the
words used, a court can resort to the history of the statute. Department of Revenue v. Puget
Sound Power & Lieht Co., 179 Mont.255,587 P.2d 1282 (1978).

With these principles in mind, I will analyze the language of section 87-l-303(2), MCA. Section
87-1-303(2), MCA, specifically grants the Commission the authority to adopt and enforce rules
goveming the recreational use of all public rivers that are legally accessible to the public. The
rules are required to be adopted in the interest of public health, public safety, public welfare, and
the protection of property and public resources in regulating fishing and boating on rivers or at
designated areas along the shore of the rivers. The areas regulated must be legally accessible to
the public.

In Montana Coalition for Stream Access. Inc. v. Hildreth,2ll Mont.zg,684 P.2d 1088 (1984),
the Montani Supreme Court specifically held that the public had the right to use the bed and
banks of the Beaverhead River up to the ordinary high-water mark with limited right to portage
across private property in order to blpass barriers in the water. In Montana Coalition for Stream
Access. Inc. v. Curran, 2 10 Mont . 38, 682 P.zd 163 (1 984), the Montana Supreme Court held
that the capability of use of the waters for rccreational ptrposes determines the availability of the
waters for recreational use by the public. Under these holdings, the Beaverhead River and Big
Hole River are legally accessible to the public.

Recreational use is not defined for the purposes of section 87-l-303(2), MCA. In Curran, the
Montana Supreme Court held that the Montana Constitution and the Public Trust Doctrine bar a
private party from interfering with the public's right to use of the surface of the waters owned by
the State and that any surface waters that are capable of recreational use may be used by the
public without regard to streambed ownership or navigability for nonrecreational purposes. The
public's rccreational use right extends to the point of the high-water marks. The public does not
have the right to cross over private property to reach waters upon which they have a recreational
use right, though they may portage around barriers in the water in the least intrusive way
possible, avoiding damage to any private property holder's rights. In response to Hildreth and
Curran, the I-egislature enacted Title 23, chapter 2,pafi 3, MCA.' Section 23-2-302, MCA,
allows the public to make recreational use of natural water bodies. For the purposes of Title 23,
chapter 2, pan 3, MCA, recreational use means fishing, hunting, swimming, floating in small
craft or other flotation devices, boating in motorized craft, unless otherwise prohibited or in
regulated by law, or in craft propelled by oar or paddle, other water-related pleasure activities,
and related unavoidable or incidental uses.
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Section 23-2-302(r, MCA, provicles that the Commission shall adopt rules governing the

recreational use of surface waters pursuant to section 87-l-303, McA, in the interest of public

health, public safety, or the Proteciion of public and private proPerty' The rules are rcquiredto

include the establishment oi procedures by which any penion may request an order from the

commission: (l) limiting, restricting, or piohibiting the type, incidence, or extent of rccreational

use of a surface water; oitzt atering limitations, rcstrictions, or prohibitions on recreational use

of a surface water imposei by the CJrnmission. The rules are also required to include provisions

requiring the issuanci of w6iten findings and a decifgl whenever a request is made pursuant to

the rules. pursuant to section 23-2-302(5), MCA, which requires that rules be adoprcd pu$uant

to section g7-1-303, MCA, the definition of "recrrational use" which is contained in section 23-

}-3OL,MCA, applies to section 87-l-303' MCA'

The language in section g7-r-3o3(z), McA, requiring the nrles to be adopted in the intercst of

public i"A[t, public safety, and public wepareinvokes the police Power. State and local

iou"--.nts have inherent power to enact reasonable legislation for the health' safety, welfare,

or morals of the public, evei though the legislation is an infringement of indi-vidud rights. Police

power regulations are pr€sumed reLonable, and a clear showing is required_for a finding that

it ry * rlnreasonable.'S4-Lleitde& 201 Mont. 70,651 P.2d 1020 (1982). A police Power

regulation must be t""*ouffy .O"pt a io its prrrpose and Prlst 
injurB or impair ProPerty righB

only to the exrcnt rcasonablyneceisary to preserve the public welfae' The standard of

reasonableness is the constiiutional measure of the proper exercise of the police power. As a

general rule, acts conducted in the Proper exercise of police power do not constitute a taking of

i*p"t y and do not entitle the ownir of property to comPensation for the regulation or

i-iuirrn.nt of the use of the property 
"*.tpi 

in cases that exceed regulation *^tll1:111d
that entail an appropriation of property thaiamounts to a taking or deprivation of property for_

-,.Lrir,,oo wauarucr^r'i. VrllevF.lectric Coooerative v. Ostermiller. 187 Mont.8,608 P.2d49Lpublic use.
(re80).

In light of this analysis, the plain meaning of section 87'L'.303(2), MCA, is that the Commission

has Jxpficit aurhority to limit, restrict, orlrohibit fishing-, hunting, srvimming, floating in small

craft oi other flotation devices, boating inmotorized craft, unless otherwise prohibited or

regulated by law, or in craft propelled by oar or paddle, other water-related pleasure activities,

an-d related unavoidable or incidental uses on the Beaverhead and Big Hole Rivers. The

troubling aspect of this broad authority is that it is not clear that the Commission could adopt the

proporri River Management Biennial Rule under the Commission's implementation of the

directive contained in section 23-2-302(5), MCA. Under ARM 12.4.101 through 12.4'106, in

order to invoke the commission's authority to limit recreational use, a petitioner is required to

allege that the recreational use of a river is damaging the banks and land adjacent to the river, is

damaging the property of the adjacent landowner; is adversely affecting fish or wildlife, is

aisruitift o, oit.ring narural -"o, o, biotic communities, or is causing degradation of the water
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body. The asserted reasons for the Commission's proposed River Management Biennial Rule are

increased user conflicts, resource and property damage concerns, demands upon limited public

facilities, and concerns over the quality of the recreational eipirience. I am uniible to deteffiIinc*

why the Commission would hold a citizen to a higher standard to petition for a restriction on

recreational use than the Commission imposes upon itself.

In addition to the issue of whether the Commission has the authority to adopt the River

Management Biennial Rule, therc is a question as to whether the ProPer procedure was followed

in adopting the rule. Title 2, chapter 4, part 3, MCA, provides the procedure that must be

followld by an Executive Branch agency in order to adopt a valid rule. Generally, in ordcr f95 3n
administrative rule to be valid, an agency must provide notice of its intended action, providefoi
the opportunity for a hearing and comment on the inrcnded action, and respond to comments

receiviO. In addition, there must be a clear delegation of auttrority from the Legislature to thg-

agency for the adoption of the nrle and the rule must implement a statulc. Section 24't02, MCA'
defines a rule as each agency regulation, standar4 or statement of general applicability that

inrplements, interprets, or prescribes law or policy or describes the organization, procedures, or
practice requirements of an agency. "Rule" does not include nrles adopted annually or bicnnially

relating to the seasonal recreational use of lands and waters owned or controlled by the state

when the substance'of the rules is indicated to the public by means of signs or signals.

The proposed River Managernent Biennial Rule is specifically designated as a biennial rule

relating to the period between May 2,2001, and May l,2OO3, and applies to the rccreational usc

of watJr controlled by the state. Because the RiverManagement Biennial Rule would only apply

during fishing season, the proposed rule appears to meet the requirement that it be "seasonal". If
the substance of the rule is indicated to the public by means of signs, then the proposed River

Management Biennial Rule is not required to be adopted pursuant to the procedure provided in
Title2,chapter 4, part 3, MCA, because the River Management Biennial Rule falls within the

exception to the definition of a "ruIe" for purposes of the Montana Administrative Procednrc Act.

In conclusion, my analysis indicates that the Commission has the authority to adopt the River

Management Biennial Rule pursuant to the authority granted by the Legislanrre in section 87'l'
303(2), MCA. If the substance of the rule is indicated to the public by means of signs, the River

Management Biennial Rule falls within the exception to the definition of a "ruIe" for purposes of
the Montana Administrative Procedure Act and thus is not required to be adopted pursuant to the

procedure provided in Title 2, chapter 4, part 3, MCA. Therefore, the Environmental Quality
Council does not have authority to review the River Management Biennial Rule pursuant to Title
2, chapter 4, part 4, MCA. Any action that the Environmental Quality Council chooses to take

with regard to the proposed River Management Biennial Rule wbuld have to be taken pursuant

to the program evaluation and monitoring functions delegated to the Council pursuant to section

75-t-324(r0xb), MCA:
C12255 ll27gPxa.
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Bob Lane and Martha wi'iams &Z- /'4"'tl*vuuuls'^""-

April 18,2001

Beaverhead and Big Hole Rulemaking

On February 7,2001, Thomas Anacker, on behalf of the Fishing Outfitters

Association of Montana (FOAM), requested that the Environmental Qualin'Council

(EQC) review and issue an objection to the Fish, Wildlife and Parks Commission

(Commission) rules regarding river recreation use of the Beaverhead and Big Hole rivers

and policy regarding development of river recreation plans. Specifically. Mr. Arracker

raised two issues in support of his request: 1) whether the Commission rvas required to

follow the Montana Administrative Procedure Act (MAPA) in adopting the rules and

policy in question; and2) whether the Commission had the authorit)'to adopt the rules

and policy in question. Subsequentll'. Governor Martz encouraged the EQC to reyierv

the legal arguments presented by Mr. Anacker and to render a decision on the

commission's authority to adopt the rules and poricy in question.

Section 2-4-402, MCA. states that the appropriate administrative rule revierv

committee may prepare written recommendations for the adoption. amendment. or

rejection of a rule and submit those recommendations to the department proposing the

rule. As the appropriate administrative rule revieu'committee in this insrancc. EeC's



role is advisory in nature. However. if EQC \t'ere to object to the Commission's rules or

polic1., its objection would shift the burden of proof to the Commission to shou'that the

rules or policy were adopted in substantial compliance rvith MAPA's procedural

requirements. See S 2-4-406(4), MCA. Further, for an administrative rule to be valid, it

must be reasonably necessary to effectuate the purposes of the underlying statute. S 2-4-

305, MCA,:see also Bickv. Stare Dep't of Jusrice,730P.2d4l8.224 Mont.455.458

(l986Xciting Norfolk Hotdings v. Monrani Dep't of Revenue, 813 P.2d 460.24g Mont.

40 (1991))(giving great deference to an interpretation given a statute by agency charged

with its administration).

To aid the EQC in preparation of its recommendation and in response to Mr.

Anacker's request, the Department submits this Memorandum. This Memorandum sets

fonh the history of the rules governing recreational use of the Beaverhead and Big Hole

rivers and of the policy governing the development of river recreation plans. explairrs

why the rules and policl'complied with the MAPA, and explains rvhy the Commission

had the authority to adopt the rules and policy. Additionalll'. the attachments to this

Memorandum provide documentation of the ongoing development of the rules and the

policy.

I. Background of Beaverhead/Big Hole Rules

During the 1999 Legislative Session, Senator Swysgood from Dillon sponsored

Senate Bill 445 that addressed conflicts in use on the Beaverhead and Big Hole rivers. As

originally drafted, SB 445 would have required outfitters to obtain a boat tag before

operating on rivers of the state, placed a moratorium on use of the Beaverhead and Big



Hole rivers, and required that a recreation resource management plan be developed for

the two rivers.

On the last day of the 1999 Legislative Session. SB 445 passed both houses. but

was amended substantially. See Attachment l. With the last minute amendments. SB :l.t-i

had some technical problems. raised constitutional questions. and contained some vasue

provisions. For these reasons, Governor Racicot vetoed SB 445. Nonetheless. the

Govemor's Office recognized public .on..* for use of the Beaverhead and Big Hole

rivers, the need for a process to address those concems, and the public expectation that

some form of moratorium on use on the Beaverhead and Big Hole rivers be put in place.

In his veto letter, Governor Racicot stated that as "a possible solution to the

problems believed to exist on the Beaverhead and Big Hole rivers, and to other srate

waters as well, with respect to the apparent rapid increase in floating use and the

possibility that certain rivers could become overrun by outfitters trying to establish

historic use before any plan could be completed." he urged the Commission to ..undertake

a rulemaking effort patterned after Senate Bill 445, to create a moratorium on new

commercial use by adopting without delay short-term rules in reference to the Big Hole

and Beaverhead rivers." See Attachment 2. In support of this recommendation. Governor

Racicot stated that House Bill 626 (codified in $ 87-1-303, MCA) gave the commission

the authority to adopt rules addressing conflicts on rivers, "including the regulation of

commercial use based on recreational use of fishing or floating." Further. the Governor

noted that "[g]iven the broader authority granted by House Bill 626. the Commissiorr

could establish moratoriums on new commercial use and develop river recreation

management plans for the Big Hole and Beaverhead rivers as well as other state waters



when the need arises, and adopt rules implementing those plans. . . . In this wa1'. the

problems could be addressed relativell'soon and u'ould not have to au'ait consideration

by the 2001 Legislature."

The Commission interpreted Govemor's Racicot's veto letter as direction to put

rules in place to prevent outfiners increasing their use of the rivers in an attempt to

establish historical use before a moratorium could be put in place and to u'ork u'ith

interested persons to develop comprehensive plans addressing social conflicts on these

rivers. Thus with this direction, on June 29,1999, the Commission adopted an interim

biennial rule on use of these two rivers. See Attachment 3. Also as Govemor Racicot

directed, the Commission mirrored its interim biennial rule after SB 445, but ostensiblv

without the technical and constitutional problems. Attachment 5 outlines the process the

Commission followed in adopting the 1999 rule. This interim biennial rule put a simple

moratorium in place until the Commission adopted recreation management plans and

implementing rules for the Beaverhead and Big Hole rivers. The rule also directed the

Depanment to facilitate interested parties from throughout the state to participate in a

public process to address conflicts on the Beaverhead and Big Hole rivers. The

Commission amended the interim biennial rule on January 12. 2000. to address concerns

from outfitters. The interim biennial rule is effective through Mav l. 2001.

The Commission also follorved a complete and lengthy public involvement

process in adopting the June 15, 2000, policy that'*'as intended to provide guidelines for

the development of river recreation plans. See Attachment 4. This policy laid out the

sideboards for the development of plans; it did not dictate the contents of the plans.

Concurrently, the Depanment facilitated a planning process to address use conflicts



specific to the Beaverhead and Big Hole rivers. The Depanment contracted u.ith the

Montana Consensus Council to design a public agreement-building process and *'rite the

management plans and with two individuals to facilitate the advisory committees. The

advisory committees included individuals representing the interests affected b1'the riyer

management plans. The groups met at least monthly r.l'ith meetings occurring more often

as Ocrober 2000 drew near. Notice of the committee meetings rvas published in the local

paper and a time period for public comment \4,as set aside in each meeting. Fron1

October of 1999 through October of 2000 committee members spent numerous hours

identiffing problems, evaluating data, discussing altematives, listening to public

comment, and designing strategies to solve the identified problems on the Beaverhead

and Big Hole rivers. These srrategies became the draft management plans.

The Commission revier,ved all the information and recommendations pulled

together in the draft management plans. As the decisionmaker in adopting manasemenr

plans and any rules regulating use of the Beaverhead and Big Hole rivers. the

Commission did not want to adopt the management plans without following the

sideboards set out in its policy guiding the development of river recreation plans apd

without independently analyzing the plans and subsequenr rule. See g 2- l 5- l 02. MCA

(defining "advisory capacity"). Therefore. the Commission presented the plans to the

public and solicited comments. After reviewing the public input. the Commission was

concemed that the management plans did not follow the sideboards set out in its policy

guiding the development of river recreation plans. For example, the Commission was

concerned that the permitting proposals in the plans would create property rights for

outfitters on the rivers, which are a public resource. Moreover, because this type of river



regulation had not been adopted in Montana before, the Commission was concerned

about making the regulation longer term than two years. The Commission wanted to

prevent unforeseen negative consequences to business. recreators. and the resource. In

summar)', the Commission viewed the rulemaking and the management plans as a work

in progress. The Commission adopted a second biennial rule on February'2.2001 and

determined that the 2001 biennial rule u'as needed to protect the resources until a

complete, tested regulation could be created. Anachment 7. Therefore. the Commission

decided that a biennial rule would be the most appropriate vehicle to use in regulating

river conflicts on the Beaverhead and Big Hole rivers while additional intbrmation was

gathered and more practical experience was gained in reeulating the rivers.

II. Authority for Beaverhead/Big Hole Rules

A. MAPA and Rulemaking

i. MAPA Prescribes Three Types of Rules

The MAPA, Title 2. Chapter 4 of Montana Code Annotated. governs executive

agencies'adoption and publication of administrative rules. It further provides for

legislative and judicial review of administrative rules. Under $ 2-3- I 02. MCA, and g 2-

4-102. MCA, the Fish, Wildlife and Parks Commission is an agency that falls under the

purvue of MAPA. MAPA defines "rule" as "each agency regulation, standard. or

statement of general applicabilit)'that implements. interprets. or prescribes law or

policy....," $ 2-4-102 (l l), MCA.

Under MAPA, the Commission has three types of rules that it may promulgate:

administrative rules, emergency rules, and annual or biennial rules. Part 3 of MAPA

delineates a formal rulemaking process for administrative rules. See also $$ 1.3.201 -



1.3.233, ARM. Administrative rules are long-term rules that are in effect until amended

or repealed. Additionally'. MAPA sets forth a strict schedule for adopting administrative

rules, including publication of a notice of adoption with the Secretary of State. and

requiring notice and adoption of a rule within 6 months. See $ 2-4-305, MCA.

Section 2-4-303, MCA. governs the adoption of emergencv rules. These rules

require an agency to find that "imminent peril to the public health, safety. or u'elfare

requires adoption of a rule with fewer than 30 days notice. Further. an emergencv rule

may be in effect for no more than 120 days. See also 1.3.209, ARM.

MAPA also provides for the adoption of annual or biennial rules. However. these

rules do not fall within the strict requirements of administrative rules because MAPA's

definition of "rule" excludes them. The term "rule" does not include:

seasonal rules adopted annually or biennially relating to hunting. fishing.
and trapping when there is a statutory requirement for the publication of
the rules and rules adopted annually or biennially relating to the seasonal
recreational use of lands or waters owned or controlled by the state when
the substance of the rules is indicated to the public by means of signs or
signals; $ 2-4-102 (l l)(d). MCA.

The Commission regularly promulgates biennial rules to fulfill its broad statutory

authority to establish the hunting. fishing, and trapping rules of the Department. See g 87-

I -301, MCA.

Of the three types of rules that the Commission could prornulgate, adn'rinistrative

rule, emergency rule, or annual or biennial rule, the biennial rule is best suited to a<ldress

conflicts in use on the Beaverhead and Big Hole rivers. The Commissiorr was faced with

a situation where it needed to adopt a rule for a temporary period, but longer than 120

days, and allow the interested parries to develop river recreation management plans lbr



longer-term

do just that.

A rule adopted to regulate seasonal recreational use could

ii. Annual/Biennial Rule Exemption from MAPA

To meet the exemption from MAPA's formal rulemaking process. a biennial rule

must relate to seasonal recreational use. The biennial rules adopted b1'the Commission in

1999 and 2001 regulate seasonal recreational uses of the Beat'erhead and Big Hole rivers.

Both the Beaverhead and Big Hole advisory groups found fishing to be the primary

recreational use on the rivers but also recognized that the rivers suppon other uses suclr

as recreational boating, swimming. hunting and trapping, and picnicking. See Draft Big

Hole River Recreation Management Plan. p.l2 and Draft Beaverhead River Recreation

Management Plan, p.10. Both advisory groups also identified conflicts among t1'pes of

recreational use and increased use diminishing the qualitl' of experience of fishing as

problems that needed to be addressed. See Draft Big Hole River Recreation Managenrent

Plan, problem statements, p.14 and Draft Beaverhead River Recreation Management

Plan, problem statements, p.15. The rules governing recreational use of the Beaverhead

and Big Hole rivers have been published as an addendum to the Department's 2000-2001

fishing regulations and will be published with the 2002-2003 fishing regulations.

To address the problems identified in SB 445 and b1.'the advisory groups. tlre

1999 and 2001 rules and the policy primarilv regulate fishing, which is a recreational

sport. The profession of outfitting on the Beaverhead and Big Hole rivers stems fiom the

recreational uses of fishing and boating . See Balclv,in v. Montuna Fish untl Gumc

Contmission.436 U.S.37l (1978). ln Baldwin, the United States Supreme Court held

that hunting is recreation and a sport and not a means to a livelihood. Bultlu,jr.436 U.S.



at 376. Moreover, the "analogous legal treatment of rivers and wild animals has been

described as complete from the days of the Roman larv to our o\rr time." Samuel C.

Weil, Running LVater.22 Henv. L. Rrv. 190.213 (1909). The United States Supreme

Court has recognized on numerous occasions, the legitimate state concern for

conservation and protection of wild animals. This police power to presen'e and regulate

the exploitation of an important resource must conform to federal lau's and the

Constitution. Hughes r,. Oklahoma, 441U.S. 322, 335-36 (1979). See also Laco.rrc r.

Department of Conservation,263 U.S. 545 (1924) and State v. Jack, 167 Mont. 456. 539

P.2d726 (1975) (recognizing the police power to protecr fish and rvildlife).

The same tenets of law that supported the United States Supreme Court's decision

in Baldwin apply to fishing and boating on the Beaverhead and Big Hole rivers. Fishing

and boating on the state's waters such as the Beaverhead and Big Hole rivers are

recreation and sport. Moreover, neither the 1999 nor the 2001 bienrrial rule regulates

anything but recreational uses. For example. commercial fishing. or the catching of fish

for use in commerce is not at issue. Instead. the rules regulate the sporr of fishing. and the

subsequent ability to commercially guide residents and nonresidents wishing to use State

waters for the recreational use of fishing or boating.

In addition to regulating recreational use. the rules are seasonal in nature. They

address the use of the rivers during the summer months of peak use by regulatinu rvhen

and where fishing and boating may occur. For example, some of the restrictions on

recreational use that the 2001 biennial rule imposes are only seasonal - from the third

Saturday in May through Labor Day. Moreover, the Beaverhead River is closed to fishinc

for part of the year. Uses of both rivers occur seasonally because the rivers change



throughout the year. The fishing and recreation experience is varied based on conditions

from less use during cold u'eather and no floating to peak use during the salmon fl1'

hatch. Any rule re_eulating use varies by season because the use of the rivers varies b)'

season.

iii. Public Involvement

Importantly, in adopting the biennial rules, the Commission provided for

substantial public involvement in the rulemaking process. In fact, its adoption of the 1999

and 2001 rules exceeded most of MAPA's administrative rulemaliing requirements. See

Anachments 5 and 8. For example, for both the 1999 and 2001 rules, the Commission

held more public hearings than required for administrative rules, and allorved for longer

comment periods than for administrative rules. The Commission gave shorter notice of

hearings and public meetings than required for administrative rules, but alwa,vs _uave

notice of the hearings and public meetings. The attached timelines (Attachments 5 and 8)

show that the Commission sought extensive public input in the development of the rules

and policy. Moreover, the Commission followed administrative rule guidelines for

decisions of significant interest. See ARM 1.3.102. Section 1.3.102, ARM, stares that in

accordance with the notice and opportunity to be heard provisions. "prior to making a

final decision that is of significant interest to the public. the agencl'shall afford

reasonable opportunity for publ ic participation. "

Public participation may be afforded by a number of ways. Section 2-3-104,

MCA, states that one way public participation may be afforded is to provide a public

hearing, give notice of the hearing. and permit public comment on the matter. Anotfuer

way to afford public participation is to provide for a hearing and sufficiently prior to the

l0



final decision on the matter have a newspaper of general circulation within the area to be

affected by the decision can]'a news stor)' or advertisement conceming the decision. and

to permit public comment on the matter. S 2-3-104(3) and (4), MCA. Prior to making its

final decision on the 1999 and 2001 rules, the Dillon Tribune and Helena Independent

Record ran stories on the Commission's upcoming decision and the Department sent

press releases to the papers affording public comment before the Commission nrade its

decisions. The Commission clearly afforded reasonable opportunity for public comment

by holding numerous hearings and publishing numerous stories and press releases

regarding the proposed rules and policy. The amount of comment received br- the

Commission demonstrates active participation by interested persons.

B. Big Hole and Beaverhead Rules as Biennial Rules

The biennial rules on regulation and distribution of river recreation use for the

Beaverhead and Big Hole rivers state the legal authority for the rules. Thel'provide that 5\

87-l-303, MCA, gives the Commission the authority to adopt and enfbrce rules

governing recreational uses of waters for public health, public safety. and protection of

property. Additionally, $ 87-1-303, MCA, gives the Commission the authority to adopt

and enforce rules goveming recreational uses of waters in the interest of public welf'are

and protection of public resources.

i. Rules of Statutory Construction

To determine whether or not $ s7-1-103, MCA, gives the commission the

specific authority to adopt its rules regulating seasonal recreational use of the Beaverhead

and Big Hole rivers. the rules of statutory construction govern. Section I -2- 102, MCA.

states that in the construction of a statute, the intention of the legislature is to be pursued

ll



if possible. Thus. when a statute is plain and unambiguous on its face. it must be applied

as u'ritten. Connery v. LiberO, Northv'esr Ins. Corp.. 280 Mont. I 15. I 19.929 P.2d 222.

225 (1996). The Montana Supreme Court has interpreted $ l-2-102. NICA. to mean rhar

where the intention of the legislature can be determined from the plain meaning of the

words used in a statute, the courts ma)'not go further and apply other means of

interpretation. Clarke.897 P.2d at 1088 (citing Tongue River Elec. Coop. t. Montanct

Pov,er Co., 195 Mont. 51 I, 5 15. 636 P.2d 862. 864( l98l )); Bradley v. liorth Countn,

Auto and Marine, 299 Mont. 157.999 P.2d 308 (2000): Dorn v. Board o.f Trustccs of

Billings School Dist. No. 2,203 Mont. 136,144,661P.2d426.430 (1983). The Court

will resort to legislative history only if the intent cannot be determined from the plain

wording of the statute. Clarke.897 P.2d at 1088.

Section 87- l -303(2), MCA, provides:

The Commission may adopt and enforce rules governing recreational uses
of all public fishing reservoirs. public lakes. rivers, and streams that are
legally accessible to the public or on resen'oirs and lakes that it operates
under agreement with or in conjunction with a federal or state agency or
private owner. These rules must be adopted in the interest of public health.
public safetv. public welfare. and protection of propertv and public
resources in regulating swimming. hunting, fishing. trapping. boating.
including but not limited to boating speed regulations, the operation of
motor-driven boats. the operation of personal u'atercraft, the resolution of
conflicts between users of motorized and nonmotorized boats, rrr'aterskiing,
surfboarding. picnicking. camping. sanitation. and use of firearms on the
reservoirs, lakes. rivers, and streams or at designated areas along the shore
of the reservoirs, lakes. rivers. and streams. Areas regulated pursuant to
the authority contained in this section n'rust be areas that are legallv
accessible to the public. These rules are subject to review and approval by
the department of public health and human services with regard to issues
of public health and sanitation before becoming effective. Copies of the
rules must show that endorsement. (emphasis added)

The plain meaning of the u'ords used in S 87-l-303, MCA demonstrate a clear

and broad legislative intent. The first sentence of g 87-1-303. MCA. states that the
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Commission is given the authoritl'to "adopt and enforce rules governing recreational

use" of all public waters. The second sentence gives the criteria under rvhich the rules

may be adopted: "in the interest of public health. public safetl'. public welfare and

protection of property and public resources." in addition, the authoritv to govern

recreational use of public waters applies to "swimming, hunting. fishing. trapping.

boating. including but not limited to...." The statute provides a nonexclusive list of

examples of what may be regulated in the protection of propenl'and public resources. ln

fact, the plain language of the statute provides that these examples are not exclusive. As

Governor Racicot noted in a letter to Chris Wester dated July 17. 2000, "The "srvimming.

hunting. fishing, boating" language covers almost any type of regulation on a river

meeting the criteria of "public health, public safety, public welfare..." that the

Commission determines is necessary. This rvould include commercial float trips and

outfitter fishing trips. The authorib'is not limited to just conflict betrveen "ntororized

and nonmotorized users." See Attachment 6.

ii. State's Broad Police Porver to Regulate Public Welfare

The State's police power to address public peace, public safety, public health, and

the public welfare are broad and far reaching. Extensive case law elucidates the extent to

which the police powers may reach. See. for example where public welfare includes a

myriad of zoning issues (Franchise Developers, Inc'. t,. Cincinnati(1987).30 Ohio St. 3d

28, 505 N.E.2d 966)(upholding zoning regulation because it is in the interest of the

public's welfare to maintain the aesthetics of a community); (Cit:t tf Akron Hou.ting

Appeals Board v. Zindle (Ohio 2000). 2000 Ohio App. LEXIS 22881) (upholding city

code as protecting public health. saf-ety, and welf-are b1'requiring upkeep of buildin_es
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such as downspouts be kept in good repair and every windou'and door. and basement

hatchway be weathertight and waterproof. ...): (Fremont Lumber Co. v. Energ' Facilin'

Siting Council (Ore.200l),331 Ore.566. l6 P.3d ll47) (upholding regulation of

treatmenr. storage, and disposal of wastes); (see also LlS. t'. Ellison (D.Ct. Co 2000). I l2

F.Supp. 2d 1234 (upholding the conviction of fishing outfiner of a public u'elfare offense

for violating the terms and conditions of a special use permit. contract. and approved

operating plan for guiding a client on a riuer that was not approved). The legislature n'ra1,

delegate its police power to an executive agency b1'statute. Further. an executive aqenc\'

may implement the state's police power through a number of types of rules. See Norfolk

Holdings v. Montana Dep't of Revenue, 8 l3 P.2d 460. 249 Mont. 40 ( l99l ))(giving great

deference to an interpretation given a statute by agency charged with its administration).

In 1935. the Montana Supreme Court recognized that the state's police po\\,er

extends to public u'elfare. Statc ex.rel. Freernan v. Abstracters Bourd of'Examinar.:;

( 1935) 99 Mont. 564, 45 P.2d 668. ln Freentan the Court explained that the police

power of the state extends to public welfare "by reason of the increasing con'rplexity and

conflict of modern and social economic tendencies." 99 Mont. at 565. hnportantly. the

Court explained how public welfare is of a different nature than public health and safety.

Public welfare goes to the general well being of the people and conflicts that arise in

societl'.

The Montana Supreme Court has equated the authority of the state to regulate for

the public welfare with the authority to regulate for the general welfare of the people.

Freeman,99 Mont. at 580: Associated Merchants v. Ormesher,l07 Morrt. 530, 86 P.

l03l (1939);seealso Stateexrel llestlakeeralt,. Di.>-trictCourt, llSMont. 414.167
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P.2d 588 (1946). For example, the Court analogized public welfare to public

convenience or -qeneral 
prosperitl'. Iy'estlake. I I 8 Mont. at 411. In support of the broad

reach of the police power to regulate for public u'elfare. the Court has stated thar public

welfare "embraces regulation designed to promote public convenience and the peace and

good order of societ,'-" and thus ma1' be exercised in rvhat a preponderance of opinion

deems necessary to the public rvelfare. State v. Loontis. T5 Mont. 88.242 P. 344 ( 1915).

In In re Dearborn Drainage Area.1+0 Mont. 39.782 P.2d 898 ( 1989). the

Montana Supreme Court held that regarding the adjudication of the appropriation of

water, the Department has been charged with the duty of representing the public's

interests in regards to recreational use of Montana Waters. "The dutf is concomitent u'ith

Anicle IX, Section 3. Part 3 of the Montana Constitution which states: 'All... warers

within the boundaries of the state are the property of the state for use of its people. . .'

In the context of the authority conferred to the Comnrission b)'starure. the criteria

of public welfare and protection of public resources includes conrmercial use based on

recreational use of fishing and floating. Therefore, in the interest of public rvelfare and

protection of property and public resources, the Comrnission invoked its authority to

adopt and enforce rules governing recreational use of public.rivers by regutating fishirrg

and boating on the Beaverhead and Big Hole rivers. They regulate who may fish in the

rivers and at what times of the week and year. The Commission adopted these rules in the

interest of decreasing river conflicts. decreasing resource and property damage concems,

and demands onthe limited public facilities and natural resources. all issues of general

welfare to the people of Montana. Therefbre. the Commission adopted the rules in the

l5



interest of protecting property and the public resource of the rivers, and the public

u'elfare.

III. Attachments

Attachment I - SB 415 - reference bill as amended

Attachment 2 - Veto letter

Attachment 3 - Interim Biennial Rule adopted June 29' 1999

Attachment 4 - June 15,2000 River Conflicts Policl'

Attachment 5 - Timeline and Public Process for Adopting 1999 Rule

Attachment 6 - Letter from Governor Racicot to Chris Wester

Attachment 7 - Biennial Rule adopted February'2,2001

Attachment 8 - Timeline and Public Process for adopting 2001 Rule
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4 A BILL FOR AN ACT ENTITLED: 'AN. ACT:REOUIRING GUIDES, PROFESSIONAL GUIDES, AND

5 OUTFITTERS WHO WISH TO OPERATE ON MONTANA RIVERS TO

6 OBTAIN AND DISPLAY AN OUTFTTTER BOAT TAG; PROVIDING

7 RESTRICTIONS ON OUTFITTING AND GUIDING ACTIVITY ON TI{ES€ THE BEAVERHEAD AND Btc HOLE

8 RIVERS; URGING THE BIG I letE wATEnSl IEE' 6neur l{NggEAVEm lE*D eeUNTY eeMMUNtTy renuM
9 DEPARTMENT OF FISH, WILDLIFE, AND PARKS TO FACILITATE A

1O CONSENSUS PROCESS.FOR ADDRESSING RIVER CONFLICTS AND TO DEVELOP RIVER RECFEATION

1 1 MANAGEMENT PLAN PROPOSALS 
;

tz

13 RULES REGARDING ]MPLEMENTATION OF RECREATTON RESOURCE MANAGEMENT PLANS FOR THE

14 BEAVERHEAD AND BIG HOLE RIVERS; AND PROViDING AN IMMEDIATE EFFECTIVE DATE."

.,; 
BE IT ENA.TED BY THE LEGI'LATURE oF THE 

'TATE 
oF M'NTANA:

11

18 NEw SECTION. Section t. @iretr OurrrrrR eoar tag -- legislative findings

19 - requirements - administration. (1) Because of increased concern as to the use levels on certain rivers

20 in Montana and the user conflicts, resource and propeny damage concerns, and demands upon timited

21 public facilities related to those use levels, the legislature finds it necessary to distribute river recreation

22 .use as we{-as the eqgno.mj9.lgngtit..gq!11q!J{o,gl,river use through the requirements of this.seglign.
23 (21 Beginning March 1,2ooo, a person may not ojerate as a'guide, proJessionalguide, oroutfitter.-
24 on the waters of iver THrs srATE without first obtaining a
25,@ive6ANoUTFrrT-ERFoATtag,asrequiredbythissection.Thetag-mustbedisp|ayed,

26 in a manner visible to e-nforcement personnel, on watercraft used for outfitting or guiding activity on these ..

27 rivers.

2S ', ieir.. exbiipu,ra eoioin on rnlu. : .i ,. - : ... .

30 :i.'::' (3lr-The board shall issue a tsg to a person if that person maets all of the following requiremcnts:
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(iii) A commercially launched watercraft will not contain more than four persons.
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LAUNCHES, WHICHEVER IS LESS.
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OulsltlEn's aCTUAL H|SToRIC USE oN EACH RTVER OR oN THE USE SPECIFIED tN SUSSECTTON (31{Dl, tr appLlCABtE.

{7) Txe aoenD sxn[ DEvEtop nuLEs rxer trutr txE NuVa€R or ourprrrERs rxar aRE culnar,lEeo a

INFORMATION MAINTAINED BY THE BOARD IS USED TO DETERMINE THE UMITS.

1

2

3

4

5

6

7

8

q

11

12

13

14

to

17

19

zv

21

22

23,

24

25

cutoE Mnv Nor teuNcx eNv aoers oN Satunoavs *Ne€{#ao*ys rH THE pottowrnc eREes:

SITE; AND

(al oN rxe BeavennEao RvER rnou Ctlnx C*.rvoru Dau ro rxe HEnruegEnny rrsxrruc access srre.

f+ll9 lt is the responsibility of the relevant outfiner to provide to the board the operating plan

amendment required by subsection (3), including documentation for the calculation of allowed launches.

The board shall process an application for amendment as provided by rule and may reject an application

for inadequate proof of claimed historic river use levels.

f5iil-Ql @ivers Aru outptt.rEn's Boal tag must be issued ffilratle ron

$ 10 to a Montana resident who has met the criteria of this section and applicable rules. Nonresidents shatl

pay $250 to purchase or renew a tag, if otherwise qualified. A tag is valid for the licensing year in which

it is issued and is not transferable.

RlGHr. The board shalldeposit and use tag sale proceeds as provided in 3'ts+7€g6 suasecrroru (121.

26 9! iXPENDED FoRTHE PREPARATpx aryo FFueNce or ourrqren aoarracs ano appnopnratE stcNace. ril aorr,a*,
27

28

29

30
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The legislature urges thc
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OEPARTMENT

1

2

3

4

5

6

7

8

I
10

'tl

12

13

14

15

16

17

18

19

URGES THAT THOSE ALLOCATTONS BE @VERNEO BY THE FOII.OWING REOUIREME{TS:

DISPLACE HISTORICAL PUBLIC RECREATIONAL USE.

(Bl ALLocertotls ron usE ro ourrn-rERs anE ruot pnnrlrE pRopEnw arD uust BE nEatao"orro ,urr" ,r,
INTINUEO.

l!)The|egislatureurgesthattheproposedp|ansbepresentedtothe@
rks couutsstott by Oetoter-ffi€O Jr*+ Jer.ruany 1.2001, for deportnrcnt coMMrsstoN

ration iorrs.

(41 {Al uPoN REcrlpr or lxE pnoposEo uarnceuerur prnru ero aprEn ouE colrsloen,lrox. txE

IS DISCONTINUEO.

€ncr--"arl€ coMMlssloN by @€O Jut+ Jer.ruany 1.2001, for deportnrcnt coMMrsstoN

consideration io,rx}.

20 coMMlssloN SHALL ADoF"r ruLEs IMPIIMEMnNG R€cREATrorf REsouRc€ MANAGEMENT pLANs FoR ,,,E 8€AVERHEAD

AND Blc HoLE'RIVERS, anseo oH txg pnorosers oeveloro uroen suasecrolr fi !. R .rs uua, o -orr.o
punsunnr ro Ttru 2, crnprrn 4. pnrr 3.

21

22

23
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(tl r'E RULET ursr t^lc.uoe pnoutsrore ron nre AoEouatr nEcuLAtoH AttD ExronceuErt or t",

27

28

29

25

26 JANUARY I 1999 MAy Nor BE lNcr_uoeo hr orreRurtr,lc couurncnl use altocanox, er.r", 
^S 
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I

2

3

4

5

6

7 RESOURCE MANAGEMEI.IT PIAN MUST 8E ADoFTED PURSUANT To TFLE 2, CHAPTER 4. PART 3.

I
9 NFW SECTION. Section 3. Codification insruction. lfl lsection 1l is intended to be codified as

1 O an integral part of Title 37, chapter 47 , gaft 3, and the provisions of Title 37, chapte r 47 , paft 3, apply
1 1 to [section 1].

12 (21 [SEcrloN 2l ls trurettoeo ro aE cootpreo es eru rrurEcnat panr or Trrle g7. cxaprrn 1 aruo ,,.,
13 pRovtsror.is op TrtE 87. cxepreR 1. eppty ro lsEcnoru 21.

14

15 NEw SEcrloN' Section 4. Severability. lf a part of lthis actl is invatid, all valid parts that are
16 severable from the invalid part remain in effect. lf a part of tthis actJ is invalid in one or more of its
17 applications, the pan remains in effect in atl vatid applications that are severable from the invalid
18 applications.

19

2oNEWsEcT|oN'Section5'Effectivedate'[Thisactliseffectiveffi999@9
2l APPRovAL.

22 : i .. r. l
23

24

25 @MEflenbsuTr|TTFi

28

29
END.
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orrrcB oF rEE oo****(9-
Str:z op llovre*r

MAns nlcrco?oo*:'

May 10, 1999

sTAr c.tprmr.
Elt tri. lFnrenr gctto.otor

The HonorablE Bruce Crippen :

Presldent of the Senate
StatE Capitof
Helena, MT 59620

The Honorable John Mercer
Speaker of the House
Staie Capitol
Helena MT 59620

Dear President Crippen and Speaker Mercqn

In accordance with the power vestEd in me as Govemor by the constitution and rana ofthe State pf Montana,-.1-[e1eby veto senate Bll 44F, "aN ngr REeulRlNG GUlDEs,PRoFEssfoNAL culDEs' Atto ourrrrns wHo rvrs6 ib gpERATE olrfMoNTAM RlvERs ro oeiA|N erio'ttl6F4y eu ou:irrrirn B9AT TAG;PRovlDlNG REsrRlcTloNs or-g.u-irrdb AIJD cutDt1c Aclvtry oN THEBEAVERHEAD AND BIG }IOLE RIVERS; tiGIiE THE DiFARTUEI{TS OF FISH,WILDLIFE, AND PARKS TO FACTLN'AG-A CONSENSUS PROCESS FORADDREssllfG RIVER coNFLlcrs ano io-bevelop RrvER REcREAnoilMANAGEiIENT PI.AN PROPOSATS ANO SUAOCSNNG REOUNEilENTS TO BEINGLUDED lN THE Pt-ANs; EsrABLlsnlno-er.r l-c_cqurrlnEouinNc rHE FtsH,wtLDLtFE, AND PARKS Coru.glssroN-io 
-ievercp 

RULES REcARDtNc|MPIJEMENTAflON oF REGREATION nsiouRcE-MAtIAcEMENT pLANs FoR THEBEAVERHEAD 
-AND BtG NOLE NGNSi ArrP PROVI'INO EX MMEDU\TEEFFECTIVE DATE" lbr the bllo.ring reasons.

Senate Bill 44S, ae it was originafly Intoduced, addressed concerns of local goupe insouthwestErn Monbna abouifre jncrea.il-glriir:,.,t 
of floatlng use on par6 of thEBeaverhaad and Big Hole RiG;. ne uirilmttil commercial use of $e two riversbeginning in March, 2000, and rru"o ,*d ilip. il.u"ropriverunanagement prans byoc{ober, 2000, fn time rr conslou-r'rtig". oy il ff;tent of Fish, wildrits, and parrcs andpossibre regisrative action uv tre rriicature in 2001.

Tllrrno|lr (tot) .,rl.!tu Fel: ttoc) .{{.1!tg



The objectlves of the Introduced bifl were laudable, However, in the finef hourE of ilrclegislative session, amendments wcre added b Senata Blll 44S, wnictr'pose ,,g#r",
legal and impfernenEtion pmblems. Alsrough lt is quite possible trat some of the ruru!ts
of the amendmenb wem unintentoldr frrc agenaec' of sac goremment gist arr dpsctdto impfement.ot? bifl may not tegally..inbrpct it in any rnan-ner otfr"r n"n tJ,iii*, Sconsistant with the clear meaning.of lte hriguage.

The first rufe of gtatutory constn'rctig1 reeuires tfratwh_en 
lnefiuing a stahrte, a ourt mugt .simply aa6rtain and dedare what is in plaln brms or in subetan"" tncined in fte s.abb,"not to insert wtrat has been omltted orto omit $fiat has been inslrtld.. $.6fr llitot.McA ThE Montana suprame court has coneistanty held 0d;h;; frre terms of a st.trt€are pfain, unambiluous, dlrecL and cerhin, lhe sdtrta gpeaks toi GIf ;,rd ffi;fi *room br constnrcillon. 

.:; .

The language In s€c{ion 1 of Senate Bifl145 states f,"tqff,ning Marcrr 1, ZOSO, e peion imay not opeate as a guide or outfitter 'on the waters of fris rtitJ; yilltdt fi,=n';[lnine .an outfittqr boat tag that is to be issued if a person meErs l:u of t$," io'ridi,lng .requirements" ons requirement set forth in the billls tnii tre andividuat must hsve filedwifi the Montana Board of outfittep. by January 1,.lggg, rn op"rating plan that indudea : 
'.

either the Beaverhead or Big Hole River, The r6suit may harre b.en unln6ntbnsf, but the,language is Plain, unambiguous, direc't, ano certain -_a luide or outfitter whose business .
did not incfude the Beaverhead or BQ Hole Riviris or.la-n uiry 1,i96'9, and who therefuracannot qualfi for a Eg, may not openate on any of Montanr,j*rt"o anei n,arcn-i]ltiio.
sestion 1 0f senatb Bifl 445 further.timits the arnount of use that an indMduel who isissued a tag may make of fte Beaverheao ano gig non Rivers, by measuilng the hlstoricuse by that or'lffitterthrough 1998, or, in the casJ ir ticenseo ouiffers wtthout any historicuse on the two--riven, by imposing an annual cap of gso lJuncrras. whereas thaintroducEd bill created a 

-morltoriuir 
on ;il;;merclal- ,r" oi ne two rivers, theamendments to senate Bilt /t45 acfually allow ror" room br growth in commarcial useeven though those amendments have been characterlzed as a .moratorium..

In addition, several parts of the bifl are contradictory. In one subsection the bill requirrasthbt any or'rtfitterryfro raceive-s a tag is altowea a ri,iirrr orgo L-u;;es a year, but thenext subsection direcG the Board-or orrtntters to levelop runs nii-timr the number ofoutftters who are guaranteed a minimui-;ino r!u-n*t... s*tion i requires ura Boardof ouffiers to adopt rules fimlting tne amouni oGm"rciaf use of the two rivars, uslnghiqtoric use as the basis brsuch irt"r. va."aoi-i oira. the Fish, wltdtib, and parlcscommission to ad-opt fl.es tg.implement recreation nesource management plans ;orfiatwo nVers' End 'urges'that histdric use not betre Lsis br allocations for orrtfiter u8c.How to coordinate the turo sEts of rules, s"t uit*o o-#rent boards, would be a conundrumat best.

Finalfy' senat'e Bill 445 provides thal management plans similar b those facititated for thaBig Hole and Beaverhead ni"ttt t"y belubmittJJto the commission for other of the



stats's rivers, and that ff impferncntaflon of a managemcnt plan reeulb ,l , r'duction lnrecraationar ure on a river, rutes must pr"lo, n"t ne-r"or*on. wift be made h"commerciaf and nonrasldent use rather tiran in noncommerdal, rpsirJent use., lf therequirament mcans that befor€.*sqng .nv ,olornt use, nonresiosnt use must bcresrisrad, we.n..to the point t"r..tt ,:. l6d*.i@;';i'arsuabry ,".ul' rnunconslitufional dbcrtminatlon undsrfie u.d. cofuftrd;iei,.ierot*tron cfause sfftoFourteenth AmEndmcnt or the irtvtt"ger and rmmunities oause.

fn veblng senab Blll 445.i orer a posshle solution.o r,q problems. believed to axlst onthe Big Hole and BeaverheaO Riveri, and b otfrirsEte n*ft as-*rf, ,li1,r rcepect b heapparent napid incrcase in f,oatng 
.u.t-? T.d trie.*itirio, tfi-*tdi h,rr" ooufd be€meovemrn by ouffitters trying o esEorsh hisbric-;..0** 1t pt";';r6 b€ omplgtsd.Under rufemaking autdorfu grven 
!o t. Fbh; wirdrih, and;dtf;A;mbston by Ho'ceBiff 626' wfticfi takes €ff"'t iunE 1, ig99, ti commirr-i.on ;il#et rures.adirassrrlg .

confiists on rtveF, Incfubing nJ regulatid ol *mm"rual up" ub-aotn recreathnal ueeof fishing or floating' Th; Commission did noi i,_rug this cxpano"o autrrortty ffi,"passage of House Blff 626 and could onry.Jgnia-noentr" rul"J.i'o-,=..ing onglcrtstratposed threats b-l:?'ln, safuty, or pp.p€rty. G'rven the^broader autrorityg,anted by HouseBilf 626' the commission coutiiestlori'lrr mor#ffi; on new commeraiaf uee and devdo'river recreation maFgglnent pfans roi tr,e ed H'ii! anc eesterh"ri nmo as well as 
,

otharstate waters whei ne ne&lrise!, id.#di;es impremerrring trose prans. rn trisway' the problems coufd be addre_s.eo rdiivSry;n and woud not haye to anraitconslderation bythe2001 r.egfsLtJre. ''rl'rr arru wouts

I intend to urge the commission to undertake a rulem"tng sffort pattemed after senateBill4.5' tro creste a moratorium on new commercial ,r.*y adopting without delay shortterm rutes in returerc". !: t: gig Hote and g"ireih".o np"r.. T;;-d;ready asked he3:l.,*3?Ji:[['ll,,Tl1l*;il F"'k' 
" G;;i,p.,ing ,"*""ndations ro t]re

Sincercly,

rM*ak
MARC RACICOT
Govemor



gjloqtnrtg fisl1,
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}TEMOR{NDUM

Fish. Wildlife & Paks Commission

May 7,1999

SB 445 and proposed Commission Rules

TO:

FROM:

DATE:

RE:

Senator Swysgood from Dillon sponsored a bill in the 1999 Legislative Session (SB 445) that
rvould have addressed con-flicts in use on the Beaverhead and Big Hole Rivers. SB 445 would
have required that outfiners obtain a boat ta-e before operating on rivers of the state, placed a

form of a moratorium on use of the Bear.erhead and Big Hole Rivers. and required that a
recreation resource management plan be developed for the trvo rivers.

On the last da;- of the legislative session. SB 445 passed both houses. but was amended
substantialll'. The bill had a number of technical problems. some provisions that might be

unconstitutional. and some questions of legislative intent remained unanswered. r\onetheless.
public concern for use of the Bear-:rhead and Big Hole Rivers demonstrated a need for a process
to address those concerns. SB -14-< also created a public expectation that some form of
moratorium on use on the Beaverhead and Big Hole Rivers be put in place.

The Govemor vetoed SB 4-15 becar:se of its technical problems and constirutional issues that it
raised. In explainin*e his reasons tbr the veto- the Governor noted that HB 626 gave the
Commission the authority'to adopt rules addressing conflicts on rivers. Therefore. the Governor
directed the Commission to adopt rules to address the concerns that SB 445 addressed. HB 626,
the bill that gave the Commission the authority to adopt these rules, is effective June l,1999.
The intent is for rules to be in place b1'June I to ensure that there is not a rush of outfiner use on
the Beaverhead and Big Hole fuvers this summer in anempts to establish greater historic use.
Enclosed rvith this memo is a draft of a biennial rule for the Commission to consider.

The draft biennial rule is based on language from SB 445. It rvould put a simple moratorium in
place until the Commission adopts recreation management plans and implementing rules for the
Beaverhead and Big Hole Rivers. The draft rule distributes outfitter use of the Beaverhead and
Big Hole Rivers based on historical use. .{,n outfiner will be limited to the greater of his or her



Attachment 3 - Interim Biennial Rule adopted
June 29, 1999 and Amended January t2,20Al





ST.A.TE OF IVTONT.{T'A

FISH, WILDLIFE & PARKS COilIMISSION

AMENDED FINAL BIENNIAL RULE

INTERIM DISTRIBUTION OF RIVER RECREATION USE AIYD RECREATION
RESOURCE MANAGEMENT PLANS FOR TIIE BEAVERHEAD AND BIG HOLE
RIVERS

I. STATETVIENT OF LEGAL AUTHOzuTy FOR RULE

Section 87-l-303, MCA, gives the Commission the authority to adopt and enforce
rules governing recreational uses of waters for publiO health, public gf.ty, uoa
protection of property. As amended by House Bill626 in ttre tggg Legislative
Session, $ 87-l-303, MCA, also gives the Commission the authority to-adopt such
rules in the interest of public welfare and the protection of public ,"ro*..r.
Therefore, $ 91-t-3.03, MCA, gives the Commission comprehensive authority to
adopt rules addressing use conflicts on rivers such as the use conflicts posed on
the Beaverhead and Big Hole Rivers.

it.

A.

B.

Because of increased concern about use of the Beaverhead and Big Hole fuvers
and user conflicts,.re.source and property damage concerns, and de-mands upon
limited public facilities related to thbse use levJls, the Commission finds it
necessary to manage river recreation use on the Beaverhead and Big Hole Rivers.
This management of use will remain in place for the Beaverhead River until the
commission adopts a recreation resour.ce management plan and implementing
rules for the Beaverhead River and will remaint *. for the nig Hole nir.iLtif
the Commission adopts a recreation resource management plan and implementing
rulbs for the Big Hole River
once in place, the Beaverhead and the Big Hole River recreation plans and
implementing rules will supersede the management of use as established in this
section.
A person may not operate on the Beaverhead or Big Hole Rivers without
complying with requirements of this section. Tire dommission shall distribute
outfiner use of the Beaverhead and Big Hole fuvers as follows:
( I ) An outfiner with documented use of th. Beaverhead Riu., prior to December 3 I ,1998 may continue to oPerate on this river during de*rJop-ent of the recreation

resource management plan for the Beaverhead River.
(2) an outfiner with documented use of the Big Hole fuver prior to December J l, l99g

may continue to operate on this river during development of the recreation resource

c.

D.



manaqement plan for the Big Hole River.
(3) An outfitter who has not documented use of the Beaverhead River prior to December

3 I, 1998. may not operate on this river unless he/she was licensed by the Board of
Outfitters between December l, 1998 and l'{a*ehft Julv I , 1999 and hiVher
operating plan included the Beaverhead River.

(4) fut outfiner who has not documented use of the Big Hole River prior to December 31,
1998, may not operate on this river unless he/she was licensed bV the Board of
Outfiners between December l, 1998 and !{ereh3t Julv l, l99i and hiVtrer
operating plan included the Big Hole River.

(5) Beginning January 1,2000, from the third Saturday in May through Labor Day of any
year, a comrnercial outfitter or guide may not operate any boats for commercial
purposes on Saturdays in the following areas:

(a) on the Big Hole River from the Jerry creek fishing access site' to the Salmon:fly fishing access site; and
(b) on the Beaverhead River from clark canyon Dam to the
Henneberry fishing access site.

(6) For the purposes of Section II and III, documented use means use,ll ano lll, clocumented use means use reported on an
JOgtfitter Use Levels form (comrnonly iefened to as a

outfiner Fishi
Tally Sheet) filed with the Board of Outfiners.

A.

ts.

The Commission shall adopt recrearion
Beaverhead and Big Hole Rivers.

resource management plans for the

c.

D.

E.

F.

The Fish, Wildlife & Parks Comrnission directs the Department of Fish, Wildlife& Parks to facilitate a group of interested parties from within the watersheds and
across the state to participate in a public process for addressing conflicts on the
Beaverhead and Big Hole Rivers. Ttre Department shall present to the
Commission no later than December l, 2tj00, ,..o*.nied recreation resource
palagement plans rcsulting from the public process.

!n dgyefoping the recreation resource management plans for the Beaverhead andBig Hole Rivers, the Comrnission will consider theiecomrnendations from thepublic process.
The commission requests.that the proposed recreation resource management
plans not base comrnercial floating oppornrnity on historical use and that care be
luk"l so no plan creates vested property rights for comrnercial operators
Interim management decisions wilinot set a precedent for futur;,n*,"L.,n.n,
plan decisions and should not limit consideraiion of alternative solutions.
The.management plans should seek to develop optioir iiut are cost effective andthe least regulatory to address the problem.



IV. EFFECTIVE DATES OF THESE RLTLES.

These rules are effective from July l, 1999 through May 1,2001 unless
superseded pursu'nt to Rule II, subsections B and C.

The rule was initially adopted on June 29,lggg.

The asrended
Commission.

STAII l"{ElG&
Fish, Wildlife & P
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II.

FWP Commission Policy
on the Developmenl of Mansgement Plans end Regulations

to Address Recreational Conflicts on Rivers

As Adopted by FWP Commission
June 15,2000

PURPOSE

The purpose of this policy is to provide guidance to the department of fish, wildlife and parks and
to advisory committees established by the departnrent or the commission that are developing
management plans and regulations to address recreational use conflics on rivers. This policy
relates to the adoption of rules, regulations or management plans under the authority provided in
87-l-303(2), MCA.

DEFINITIONS

As used in this policy, the following definitions apply:
( I ) "Appropriate for the river" means recreational uses that are consistent with the protection of

private properry and public resources and which are in the interest of public health, public
safety and public welfare. "Appropriate for the river" does not mean that every tlpc of
recreational use must be permined.

(2) "Reasonable and equitable" means an allocation of recreational use that fairly considers the
interests of all fypes of recreational uses appropriate for the river but is not intended to mean
that each qpe of recreational use must have the exact same share of use.
"Rivers" means any public river or steam that is legally accessible to the public.
"Recreational use" includes but is not limited to floating and wade angling; recreational
floating; motorized and non-motorized use; private and commercial use; and water fowl
hunting.

CONTENT STANDARDS FOR PLANS AND REGULATIONS

Management plans and regulations to address recreational use conflicts on rivers that are adopted
pursuant to 87-l-303(2), MCA, must:

l. Conserve and maintain natural resources and natural processes so that curent recreational use
does not significantly impair the recreational oppornrnities of furure generations.

2. Provide a reasonable and equitable distribution of oppornrnity for recreational use among the
various types ofrecreational uses that are appropriate for the river;

3. Be based on data and information about recreational use panerns, nends and conflicts;

4. Be technically, legally, socially and economically feasible for FWP to implement;

5. Resolve conflicts berween various recreational uses in ways that have the least adverse impact
on recreational users:

6. Seek balance between providing a qualiry recreational experience and providing an unlimited
quantiry of recreational oppornrniries;

7. Considerthe implications of the resolution of a recreational use conflicts on otherrivers:

(3)
(4)

III.



t.

9.

Provide mechanisms for monitoring and evaluation to ensure the management plan or
regulations achieve thcir stated goals and objectives:

Recognizc recreational use of a river is allocated by this Comrnission. and that the

Commission has thc authority to modift the allocation or adopt another system of allocation
should circumstances or conditions chutge;

Ensure that any allocation ofrecreational use ofa river does not vest or establish in a person
or business any right to continue to have an allocation of recreational use in the furure,
whether the use is for private purposes or part of a commercial venture.

PROCESS STANDARDS FOR PLANS AND REGULATIONS

The process used for dcvcloping management plans and regulations to address recreational use
conflicts on rivers that are adopted pursuant to t7-l-303(2), MCA, must:

l. Be inclusive of the perspectives and interess of the variou stake holders in the recreational
use conflicts;

2. Be an open and public process that involves and engages recreational usen and other affected
citizens;

Be driven by the physical, biological and social facton that are unique to the river;

Result in proposals to be recommended to the FWP Commission for adoption.

10.

ry,

3.

4.
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SUMMARY

1999 Rule

j MAPA Administrative

Bill sponsor notification when rulemaking
begins

Rule notice mailed within three days of
publication to individuals on agency's
interested persons list, bill sponsor of code
section implemented the first time
rulemaking is done on code section.

Bill Sponsors aware of rulemaking.5/lA/99
Governor vetoed SB445. Governor
announces bill veto and urges FWP to
make rules. 5/12/99 press release
notiffing the public that rules were being
considered.

All press releases mailed or emailed to list
of over 300 groups and persons. Outfitting
trade associations included on list. Press

releases announcing proposed rulemaking
and meetings. i

Rule proposal notice published in the
Montana Administrative Register -
available to subscribers, on state bulletin
board, in all local county offices

28 day comment period.

Name address stating where comments
may be sent.

Rule notice published on web site
Substance of rule in press releases 5l12/99,

5/14/99, 5/19/99, 5/21/99. Published in
Dillon Tribune, Bozeman Chronicle,
Missoulian, Billings Gazette, Helena
Independent Record, Great Falls Tribune.

Commission began accepting cornments at
5l14/99 meeting. (28 days until rule
finalized)

Press release soliciting comments 5/19199
(23 days until rule finalized)

Press release stated that comments should
be addressed to Commission and gave
address.

uirement j Biennial Rule Process



Biennial Rule Process

Hearing not required unless requested by
l0% of those affected or 25. whichever is
more.

Three public meetings allowing comment
: on plan: two commission meetings, one
public hearing in Dillon.

Date, time and location of hearing
published, if one is held. 20 day notice.

Publish substance or terms of new rule or
show changes to existing on rule in notice

Public hearing/meeting notice given:
o 7 day notice of Dillon public meeting.
o 2 day notice of 5ll4/99 Commission

meeting (5/12199 press release).
o 12 day notice of 6/18 Commission

meeting - agenda mailed to interested
persons

o 4 days notice of 6/18/99 meeting in
6/14/99 press release.

Substance of rule published in 5/14199 and
5/21/99 press releases. Proposed rule and
final published on FWP web site.

Rule notice paragraph explaining rule
rationale

As of 1999, email address not yet required
by statute or rule on MAPA notice as a

5/21199 press release giving some
backgrourd. 5 / 14/99 Commission meeting
explaining background and rationale.
Minutes mailed to interested persons.

Rule notice was posted on web site and had
a hyperlink for individuals wishing to
comment per Jim Burton, webmaster.j place to send comments.

j Paragraph advising individuals that agency
i keeps a list of interested penions and how

' 
to get on the list.

,

I

Con Ed list of individuals and groups (302
mailings) who receive mailed and email
copies of all FWP news releases. The list
includes new agencies, Montana Outfiners



inistrative Rule

Rule cannot be adopted before 30 days or
after 6 months from publication of rule
notice.

Rule adopted 6/18. 37 days after 5/12 press

release announcing rulemaking.

Adoption notice published not before 30
days and not after 6 months of proposal
notice

Rulemaking announced in 5/12 press
release.





Attachment 6 - Letter from Governor Racicot to Chris
Wester
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MARC RACICOT

GovEnxon

July 17 , 200A

Chris Wester
Laurel Outlook
P .O. Box 278
Laurel MT 59044

Dear Mr. Wester:

Thank you for your letter regarding the Fish, Wildtife and Parks Commission's authority to
regulate recreational conflicts on Montana's rivers and streams. I hope that the following
information helps you to understand this law and how it is intended to work. you ask if'l
have reviewed the FWP Commission policy on recreational conflicts on rivers and whether
this adequately addresses 5&145. I have been provided a copy of the policy. I believe the
Commission used a very complete and lengthy public involvement process to provide
policy direction for the development of river recreation plans. As you are aware, they also
adopted an interim rule while the two river advisory committees aie completing their work.

I expect other rivers will be addressed in the future; however, the Beaverhead and Big Hole
needed to be addressed now. lt is my understanding the Commission policy is int6nded
to give guidance in the development of plans, and rulemaking wilt follow or occur if
necessary as part of adoption of the plans.

The authority from H8626 is: Under 87-1-303(2), the first sentence states that the
Commjssion is given broad authority, to'adopt and'enforce rules goveming recreationaf
use" of all public waters. The second sentence gives the criteria unJer which the rules can
be adopted: "in the.interest of public health, puOtic safety, public welfare and protection
of property and public resources." These criteria are very broad and encompassing.

ln addition, this authority applies to'swimming, hunting, fishing, trapping, boating, including
but not limited to .. . . I and then gives a number oi exampes. 

'inJ 
examptes are not

exclusive. The'swimming, hunting, fishing, trapping, boating; language coversi almost anytype of regulation on a river meeting the criteria 6f 'puolii heaith, 
-public 

safety, pubfii
welfare, etc." that the Commission determines is necessary. This would include
commercial float trips and outfitter fishing trips. The authority is not limited to just conflicts
between :motorized and nonmotorized users."

TEttpuoxt: (106) ..{.3llt Fu: lroa) ..{.5529



Jufy 17, 2000

The criteria of "public welfare" and "protection of public resources" are the precise terrns
that granted broader. authority to the Commission. These terms, in the context of the
statutory language, give the Commission authority to promulgate a broad range of rule'io
regulate the recreational use of public waters. This authority includes any r"gut"tion tt"tmeets the criteria and regulates recreational use. This includes "commercia'i G;;;;;on recreational-use of fisling and floating" and includes other regulationt *.6-I,
noncommercial floating and fishing, dates of use, times of use, types of fuatercraft;llil;,
etc.

You seek specific language, and certainly the legistature can provide more specific
language. They can also provide !roa! language and allow the iommission to JJrLrop
the specifics. Such delegation of_authority is not unique, nor is the exercise of this
authority rjnproper. The Fish, Wldlife and Parks Commission has very broaO 

"rinorit' 
iomanage fish and wildlife populations, set seasons, etc. Every yeai they exercise inii

authority in a variety of complex and intenelated decisions aftei extensivspublic OeOite.

The grant of rufemaking authority is valid because the body with the necessary expertise
has been delegated the job, the subject of the rulemaking igclear - "recreational use", anj
there are specific criteria or standards the rules must meet - "in the interest of prbd;
heafth' public safety, public welfare and protection of property and pubtic resources .,- -

Thank you for the opportunity to answer your guestions.

Sincerely,

n
-xA;)*st-

MARC RACICOT
Governor



Attachm ent 7 - Biennial Rule adopted February 2,2001





STATE OF MONTANA

FISH, WILDLIFE & PARKS COMMISSION

BIENNIAL RULE EFFECTIVE MAY 2,2OOI THROUGH MAY I,2OO3

REGULATION AND DISTRIBUTION OF RTVER RECREATION USE FOR TIIE
BEAVERIIEAD AIYD BIG HOLE RIVERS

I. STATEMENT OF LEGAL AUTHOzuTY FOR RULE

section 87-l-303, McA, gives the Fish, wildlife and parks commission

(Commission) the authority to adopt and enforce rules governing recreational uses

of public waters for public health, public safety, public welfare, protection of

property, and the protection of public resources. under $ 87-l-303, MCA, the

Commission has comprehensive authority to adopt rules addressing use conflicts

on rivers such as the use conflicts posed on the Beaverhead and Big Hole rivers.

The Commission is adopting these interim, recreational use rules as biennial rules

authorized under the Montana Administrative procedure Act, $ 2-4-lo2(l l) (d),

MCA.

II. INTRODUCTION

Because of increased user conflicts on the Beaverhead and Big Hole rivers,

resource and property damage concerns, demands upon limited public facilities

related to those use levels, and concerns over the quality of the recreational

experience, the Commission finds it necessary to manage river recreational use on



the Beaverhead and Big Hole rivers. This biennial rule is a part of that

management.

The Comrnission intends that management of use under this temporary, biennial

rule will remain in place for the Beaverhead and Big Hole rivers until the

Comrnission adopts a more permanent recreational resource management plan

and implementing rules for each of these rivers. The Commission further intends

to continue the development of management plans by considering the needs and

impacts of river management on a state-wide basis as well as the particular

individual needs and circumstances of the Beaverhead and Big Hole rivers. The

commission believes that this interim rule will give the commission, the

Department of Fish, wildlife and parks, other affected agencies, local

govemments and the public an opportunity to monitor and evaluate the

regulations. In addition the interim rule will allow time to collect data and

analyzethe needs of and impacts on the river resources, the public, and state and

local comrnunities, including consideration of the carrying capacity of each river.

The Commission intends that this interim rule will not set a precedent for future

management plan decisions and should not limit consideration of alternative

solutions.



A. Starting on the third Saturday in May through Labor Day, recreational use of the

Beaverhead River from the Clark Canyon Dam to its mouth shall be allowed and

restricted in designated river reaches as follows:

(l) The river reach from the Clark Canyon Dam to the Henneberry Fishing

Access Site is open to all fishing, including float outfining. Each outfiner

is limited to the launching or use within the reach of a motimum of 3

boats in any day.

(2) The river reach from the Henneberry Fishing Access Site to Barrets

Diversion is open to all fishing, including float outfitting. Each outfiner is

limited to the launching or use within the reach of a marcimum of 3 boats

in any day.

(3) The river reach from Barretts Diversion to the Highway 9l South

(Tash) Bridge is open to all fishing, including float outfining. Each

outfitter is limited to the launching or use within the reach of a maximum

of I boat in any day.

(4) The river reach from the Highway 9l south (Tash) Bridge to serway

Bridge is closed to any float outfitting from the third saturday in May

through Labor Day.

(5) The river reach from Selway Bridge to Jessen park in Twin Bridges is

oPen to all fishing, including float outfining. Each outfitter is limited to

the launching or use within the reach of a maximum of I boat in any day.

Starting on the third saturday in May through Labor Day, there is a

noncommercial residents'day on each Sarurday on the river reach from High

B.



c.

Bridge Fishing Access Site to the Henneberry Fishing Access Site and on each

Sundal'on the river reach from Henneberry Fishing Access Site to pipe organ

Fishing Access Site. No float fishing by noruesidents or float outfining is allowed

during each noncomnnercial rcsidents' day.

By this Paragraph, the Comrnission intends to limit outfitter tse during peak

periods. Each outfitter, from July I tbrough August 3l inclusive, shall not

exceed the number of client days served by rire outfitter on the Beaverhead River

during those same months for the outfitter's higbest client use year from among

the years 1995, 1996,1997,1998,1999, or 2000. The records submined by the

outfitter to and maintained by the Board of Outfitters will determine the number

of client days outfitted in each year.

For the purpose of this rule, float fishing by nonresidents and float outfining

includes both fishing from a boat and wade fishing when access is by boat. The

terms do not include wade fishing, either guided or non-guided, where access is

gained by foot. Float outfitting is the operation of any boat for commercial

purposes by a fishing outfitter or guide.

D.

A. Starting on the third Saturday in May through Labor Day, recreational use of the

Big Hole River from its headwaters to the High Road Fishing Access Site shal be

allowed and restricted by defining seven river zones with one zone closed to floar

outfining each day and with the zone that is restricted on Sarurday and rhe zone



that is rcstricted on Sunday also closed to nonresident float fishing. The seven

river zones are defined by a river reach and restricted each day of the week as

follows:

(l) On each Sunday, the river rcach from the Divide Fishing Access

Site to the Salmon Fly Fishing Access Site at Melrose is closed to

any float fishing by nonresidents and to any float outfitting.

(2) On each Monday, the river reach from the Salmon Fly Fishing

Access Site to the Glen Bridge Fishing Access Site is closed to any

float outfitting.

(3) On each Tuesday, the river reach from the headwaters to the

Fishtrap Fishing Access Site is closed to any float outfining.

(4) On each Wednesday, the river reach from the Notch Bottom

Fishing Access Site to High Road Fishing Access Site is closed to

any float outfitting.

(5) On each Thursday, the river reach from the Fishtrap Fishing

Access Site to the Jerry Creek Fishing Access Site is closed to any

float outfining.

On each Friday, the river reach from the Glen Bridge Fishing

Access site to the Notch Bottom Fishing Access site is closed to

any float outfitting.

on each saturday, the river reach from Jerry creek Fishing Access

Site to the Divide Fishing Access site is closed to any float fishing

by nonresidents and to any float outfining.

(6)

(7)



B. All float useni, including each float outfiner, are limited to a total of 2 launches at

or near each offrcial access site per day. Offrcial access sites are those that are

publicly owned, managed and maintained as an access point, including: High

Road, Pcnnington, Notch Bottom, Glen, Brownes Bridge, Salmon Fly at Melrose,

Maiden Rock FwP, Maiden Rock BLM, Divide, power House, Dewey, Jerry

creek, Mallons, Dickie Bridge, Eastbank, sportsmans parh Fishtrap, and Mudd

Creek Bridge fishing access sites. If a boat is launched at an unofticial site, the

launch will be courted as occurring at the nearcst official site in determining the

two-boat limit at or near each official access site.

By this paragraph, the commission intends to limit ouditter use during peak

periods. Each outfitter, from June I through July 3l inclusive, shall not exceed

the number of client days served by the outfitter on the Big Hole River during

those same months for the outfiner's highest client use yetu from among the years

1995, 1996, 1997, 1999, r 999, or 2000. The records submined by the outfitter to

and maintained by the Board of Outfitters will determine the nurnber of client

days outfined in each year.

For the purpose of this rure, float fishing by nonresidents and float outfining

includes both fishing from a boat and wade fishing when access is by boat. The

terms do not include wade fishing, either guided or non-guided, where access is

gained by foot. Float outfining is the operation of any boat for commerciar

purposes by a fishing outfitter or guide.

c.

D.



V. CONTINUATION OF OUTFITTER MORATORIUM ON THE BEAVERHEAD
AND BIG HOLE RIVERS

For the term of this biennial rule, the moratorium on new outfiner use of the Beaverhead

and Big Hole rivers imposed in the biennial rule effective July l, 1999 through May l,

2001, that was adopted June 29, 1999, and amended on January 12,2O}O,is continued.

Under this rule the Commission asserts that the use of a public resource is a privilege, not

a tight, and that continuation of the moratorium does not in any way establish a

compensable or transferable property right by the outfittets benefiting from the

moratorium. The moratorium provides that a person, subject to the use limitations in

m.c. or IV.c., may not outfit on the Beaverhead or Big Hole rivers except:

A. An outfiner with documented use of the Beaverhead River prior to

December 31, 1998, may continue to operate on this river.

An outfitter with documented use of the Big Hole River prior to December

31, 1998, may continue to operate on this river.

An outfiner who has not documented use of the Beaverhead River prior to

December 3 l, 1998, may not operate on this river rnless he/she was

licensed by the Board of outfiners between December l, I 998 and July l,

1999, and hisftrer operating plan included the Beaverhead River.

An outfitter who has not documented use of the Big Hole River prior to

December 31, 1998, may not operate on this river unless he/she was

licensed by the Board of outfiners between December I , l99g and July l,

1999, and hisArer operating plan inctuded the Big Hole Rjver.

B.

c.

D.



B.

In the event of the death of an outfiner who has an oppornrnity to outfit on the Big

Hole and Beaverhead rivers, as outlined in this rule, that opportunity may be

assumed by a member of the imrnediate family of the dcceased outfiner. This

provision does not supercede the outfiner licensing requirements and authority of

the Board of Oudiners. No other transfers will be permitted for the opport'niry to

outlit on the Big Hole and Beaverhead rivers, as outlined in this rule.

All oudinen given the opportunity to operate on the Big Hole and Beaverhead

rivers' as outlined in this rule, will be issued boat tags that will identifr them as

authorized by the Montana Fish, Wildlife and Parks Commission to operate on the

Big Hole and Beaverhead rivers. These boat tags m,st be displayed on ail

authorized outfitter boats when operating on the Big Hole and Beaverhead rivers.

VII. EFFECTIVE DATES OF THESE RULES

These rules are effective from May 2,2oor through May l, 2003.

This rule was adopted by the Fish, wildlife and Parks Commission on February g,2ool.

21. .4t<-.-
M.J retary
Fish, Parks Commission



Attachment 8 - Timeline and Public Process
for Adopting 2001 Rule





2001 RuleBiennial

MAPA Administrative Rule Requirements I Biennial Rule Process

I

Bill sponsor notification when rulemaking I nee veto of SB 4,15 and governor's requesr ro
begins. I have FWP begin rulemaliing. Sponsors of the

I vetoed bill aware of rulemakine.

Rule notice mailed within three days of
publication to individuals on agency's
interested persons list. Bill sponsor of code
section implemented notified the first time
rulemaking is done on code section.

All press releases mailed or emailed to list of
over 300 groups and persons. Outfining trade
associations included on Iist.

Press releases in newspapers announcin_e
proposed rulemaking and meetings.

Rule proposal notice published in the Montana
Administrative Register - available to
subscribers, on Sec. Of State web site, in all
local counw offrces.

Press release l0/l l/2000 announcing
management plans available for public review.
Published in Dillon and Butte papers and other
papers throughout the state.

Executive Summaries of 30 page document
available on web site. by email or mailed from
fi sheries. Comment solicited.

2001 Biennial Rule substance summarized in
l/512000 press release. Published on rveb site
l/512000, available by mail from FWP.
Comment solicited.

June 2000 newsletter distributed to 2500
individuals and groups. Four page newsletter
explained planning process, included vision
statements and problem statements, maps, and
explained biennial rules. Names and phone
numbers of all committee members in
newsletter. See attached copy of newsletter.

In addition: 2 citizen's advisory groups formed
by FWP, one for each river. Candidates
nominated by Big Hole Watershed groups and
Beaverhead forum. Committee members
chosen by director to represent all interests on
the rivers.



i MAPA Administrative Rule urrements I Biennial Rule Process

FWP contracred with Nlontana Consensus
Council to design public agreemenr-buildivvurrvrr rv u!Jr5lr puurrL d}..rgglllclll,-oullqlnq
process to guide committees' work.

Beaverhead and Big Hole Advisory Committee
meetings began as early as I l/99. public
comment period at each meeting. Meetings
held at least monthly and more often from
10/2000 through 2/i00t .

28 day comment period Comment period - advisory committee plans:
Announced in l0/l I press release. Deadline
I l/13. 3l days

Comment period of biennial rule. press release
l/5/01 through 2/2/01 deadline. 28 days

Name and address in rule notice stating where
comments mav be sent.

Press release l/5/2001 giving address where
public comment should be sent. Document
posted on FWP web site rvith comment
hvperlink.

Hearing not required unless requested by l0%
of those affected or 25, whichever is greater.

Two public meetings announced in
Dillon on draft plan.

Two public meetings announced in
Dillon on biennial rule.

Butte and

Butte and

Date, time and location of hearing published, if
one is held. 20 day notice.

Draft plan public meetings announced in
l0/l l/2000 press release:
. Butte 5 day notice.
o Dillon 6 day notice.

I Public hearings on 2001 biennial rule

I announced in l/5/2001 press release:

I o Dillon l7 days notice.
j . Butte l8 days notice.



i Uepn Administrative Rule Requirements i Biennial Rule Process

I f uUtirf, substance or terns of new rule in rule j Te*t of rule notice attached to l,/5i200 I press

i oroposal notice. i release. Substance of rule also included in theproposal notice. release. SuDstance oI rule also lncluoed ln
release.

Paragraph in rule notice explaining rule
rationale.

Rule rationale explained in press releases
starting in 1999. Addressed in managemenr
plans also.

Email address of person receiving comments. Rule notice was posted on web site which had
a hlperlink for individuals wishing to
comment via intemet.

Paragraph advising individuals that agency
keeps a list of interested persons and how to
get on the list.

Con Ed list of individuals and groups (302
mailings) who receive mailed and email copies
of all FWP news releases. The list includes
new agencies, Montana Outfiners and Guides
Assoc., Outdoor Guides Association.

All comments read or heard. Negative
comments responded to in rule adoption notice.

Comments on Draft Plans:
o As of 11/912001, 24 comments.
. Commission reviewed comments.
o Based on comments and other concerns. a

long term solution such as adopting the
draft plans, was not feasible until more
experience and information was gathered.

Comments on Biennial rule:
o Alternative "reach" proposal designed by

public through petition process presented
and discussed. Commission incorporated
"reach" plan into rule.

o AII comments read or heard. Comments
summarized at February Comnrission
meeting.

r 150 individual comments.
. 341 signatures on Beaverhead petition

promoting "reach" proposal.
e Nerv rule incorporating "reach" proposal

sent out tbr public comment. (cont.)



Rule cannot be adopted before 30 days or after
6 months from publication of rule notice.

Press releases 3/ 14/200 I and 3/ 16/2001
announcing adoption of rule. Substance of rule
given in both press releases

lIunpn Rd.inirtt
rl
I

Reasons for compromise which resulted in
adoption of 2001 rule explained in 3/14/2001
press release and December-|4 & 15 and
February 9 Commission meeting minutes.
Commission minutes sent after every meeting
to individuals who request to have their names
on a list.

Rulemaking process began with adoption of
temporary biennial rule in June of 1999.
Process on-going. Last rule action 2/9/01 wrth
current biennial rule adoption by the
commission. 19 months.

Rule adoption notice published within 30 days
and 6 months of proposal. Any changes from
the proposed rule shown in adoption notice.



River Recreation Plannirg tlpdate

River Recreation Planning Underway on Big Hole and Beaverhead Rivers

lttthe request of local citizens, the Montana Fish, Wildliie and Parks Commission initiated parallel processes to
-/ L develop nver recreadon plans for the Big Hole and Beaverhead rivers. The Commission issued a biennial rule
inJune 1999 oudining the purpose and scope of the planning effort (see page 4). The Departrnent of Frsh,
Wildlife and Parks tien contracted wrth the Montana Consensus Council to help organize broad-based ciuzen
advisory commitrees for each nver.

The committees include rePresenatives of the various interests surrounding river recreation in soutiwestern
Montan4 including fish and wildlife advocates, outfitters and guides, local watershed groups, recreadon-related
businesses, landowners, agncultr:ral interess, and local governrnent (see list on page 4). Both commiftees have been
meeting monthly since Octob er 1999 to review river use daa and develop vision and problem statements to guide
the plans. This spnng they are drafung recommended strategies for managing recreational use on the two rivers.

The draft recreadon resource management plans for each river are scheduled to be completed and submined to
the Commission by December 7,2000.

Understanding the Planning Process

Th. biennial mles issued by the FSTp Comrnission call for a
I "group of interested parries...to participate in a public

process" for addressing recreadon conflicts on the Beaverhead
and Brg Hole rivers. The nrles also state that tlus group *.ill
"advise" DF\X,? in developing the plans for each dver. To meet
these criteria, DF!i? convened a cidzen's adusory committee
for each dver and contracted sith the Montana Consensus
Council to design an agreement-building process to guide the
committees' urcrk.

The Consensus Council draftcd a suggested v.ork plan and
ground rules that were rer,iewed revised, and adoptcd by each
committee. The work plan describes the pqpose and scope.of
the public process, documenr how the commitrees bere iormed
(see the [st of cornmittee members on page 4), and sets pranning
objectives and tasks for the committees. Thc work plan jso
includes an oudine for the management plans.

The ground rules describe the roles and responsibilitics of
the people aod agencies participatiog in the planningprocess.
One secdon also describes the decisior--"kiog proccss, a form
of ncgodated agrcement building. The advisory commiftees
wcre formed to include all of thc interests affccted by recreadon
minagenenr on the Bcaverhead and Big Hole. Each comminee
member is commined to seeking agrecmenq which is deEned as
agreement ,unong all partiopants on a package of prorisions
rhat address the range of issues being discussed. Rarher than
voring on ideas or proposds, comminee memben build
agreemenr by identi6ing their interests and coocerns, identifring
p robl crns, o ffenng cons rrucnve soludons, asking quesuons,
expltlnnll r.rprions, and, 6nally, agreeing on proposals that satisS,
tlrerr urrcrcsrs. Each menrber can disagrec urithanyproposal, but
rhcn hc or she assumcs an automauc rcqponsibiliry ic, offer a

construcdve altemadve that seeks to accommodate all affected
interests. If an impasse is reached, the committee will meet with
DFW? and the Commissiori to explore opdons on hou. ro
proceed.

Advisory committee mee dngs are open to the public and
are maoaged by pdvate facilitators on contract with DFW?. The
facilitators enforce the grouod rules, ensuring that people
parucipate in good farth. They keep the group on track, manage
reladonships and communicatjoos for farmess and efficiency, 

:
and help the comminees 6nd solubons that saris$ as many
interests as possible.

The Montana Consensus Council sirves as a project
coordinator, provrdrng ongoiog consultadon -a aad'cc, and . .

monitoringprogress The Council also manages a coordinadng
committee that integrates and coordinares the u'ork of the twJ
advisoq' commiftees a-s needed. Thc coordinadng commrftee
includes r'*rc nrembers from each advrsory comrninee, the
facilitators, and representatives of DFril/p

DFWP aod thc projcct coordinator will draft the plans
based on recommendadons provided by the adrisory commit_
tees. Thc draft plans will bc submined to thc Commission and
the public for reuew, u.rth a 30-day commenr pcdod, in Ocobcr
2000. Then the plans will be rcvised based on public comrncats-
and reriewed by thc advrsory committces and DFT?p The
deadline for submitdng thc 6nal plans to thc Commission is
Dccember 1,2000.

i;irilii:,,r:t:,;i::rl

:-1. ).:. t. t...,.::.. :::' : l



Beaverhead River
The followrng vision and problem sutementsin no order of im-
portance-have been tentadvely agreed upon by rnembers of the

Beaverhead Advrsory Comminee pending furthcr information
gathenng including public review and input-

Beaverhead Vision Statemens

1 The Bcaverhead River Rccreadon
Managernent Plan shdl be developed from
broad-based pubhc inpuq the idcas and

counsel of tecbnicd advison; with ftcc
and open drdogue and consensus among
comrruftee members.

2. The plan will reflect fair and equitable
consideradon of all the stakeholders It
u'ill be based on the principle that the usc

and enjovment of public tEsources rcmaiu 
'

available to all. Privatc propirty doag tic
river w'ill be protccrcd from impacts of
recreadon use, to the extent possible.

3. The resultng plan will address the
problems and concerns agreed upon by
the comminee; be implementable, enforce-
able, and iscdly responsible. Rccom-
mended sources of funding to pay for plan
rmplementation and monitoring shall ac-

companv the recommendadons of the
committee. The plan will rcflect the corm-
sel of those persons or agencies that will
be responsible for implemeitadon and cn-
forcement of its provisions.

{. The implementarion of this plan will
result in eahancing the quality of recrc-
arional experience aod protecting narural
resources for all those who enjoy the
Beaverhead River, while recogriziag and
munnining tbe numerous ways the rivcr contributcs to dre local
economv.

Beaverhead Problem Statements

lncreased gs6 13 diniaishing the guatit', of thc eTcricnce on
the river.
. Is there an unbalaoced amouot of commercial uit oi non-com_

mercial use at certain dmes or on qpeciEc rcachesp
' No regu.larions on guides or oudttcrs (on coomccial use).
' lncreased boat 6shing.
. Hor sporung by indepcndent contractors and otbers. Increased non-rcsident u-se.

Llse is unelcnly if,stnbuted-some sercoru and scctions of svcr
iue more orrcrcrourded than others
Compedoon between boats and bent anglcrs.

a

lncrcased use by diffcrcnt n'pes of floatcrs. ,i.
Inccased usc bv non-Eshhg 0oatcn-adds to overcrowdrng - . _

An unknown carrrrng capacrq'.

Conflics among diffenrnt types of use.

A lack of nvcr etiguene and nccd for educaoon j :.,.:
Iocrcescd q3g i3 rlininishiog thc q".lig ..-....:
of the Ssbcry end other oenrrd , .:l .;JJrcSout\ces. .' , ;-ir i'j. ,

Spcci6c conccrns include: 11 ,';'':'i;1;o
' Sprerd of weeds by recrciuond , 

i .i ii;l
vater users. ' .'.'.; tY*| :

' Impacs oa public resource oaluesl ii.Ii:1
and the ecosystem (erosion, birds, 

- ': .:!-....t.

etc). t. 
- 

'f
. Dust on frontage road diminish.s dr'' ,, ,.

quality. , ".'. Humao waste aod littenag ']-:.
. Impacts on riparian arreas. . .' .l'

,.:.
Increased co--crcid use biaeEts thi
locd ccooomy but may potcatially con-
tribute to 1f,s dqclinc io thc Auality of
erperiencc duc to an overdl ilcreasc in
use.
. Other area industries depend on the

quality of life and cxperience in tbe
Beaverhead watershed. :-

There is no instirutional franework to ,

manage river rec rcadon.
. Cladt'role of DFWP, Board of Out_

6ners, and federd land managerr
. Provide funding for managemint ac_'

tivides (sudr as enforcement)
. Determine how to protect private

properry rights against trespassing
and other problems.

Eristiog data on river recreation use is incomplcte.
. \We don't yet harrc stadstics &om opening day toJrme 30.. Existing data is limited to: July through Octobcr and selcctcd .' 

stretches of river @arren's divenion to Clark Canyon D-).. A sptcrn to monitor and wduate the mroagement plan . . .
is aeeded.

. Adopt the principle of adaptirrc managctncnl

Big Hole River
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Big Hole Rlver To Anrandr

F
I
I

T.

olro
fEEl-

-
"' .1 Thcre should be oppornrnities for some reasonable levet

o,tsolrrude,qualrlSshingandhighqualiryresource-dnvenrccrre-
loon

L Recreauon happens in a manner that does not advenely affect

loc;rt commuruUes and agnculn[e and enhanccs and prescrves re-

rourcc rntegntv of tlre basin for fuhrre gencradoos'

3. Rccreauonal usc docs not overburdcn the river corddor, pub'-

lic anrl private facilitics, cndangcr thc fuhery or vater qudity'

.t. Rccreauond use is disuiburcd rnore uniforrrly througbout thc

besrn bY enhancng the rcsource'

5. The following values are preserved in dre funrre: recrcadon

parucipanu resPect users and the rcsource, there is litdc or ao coo-

flict berween users or uses, opporhrnity for recreational boad'g
cnlorrnenr, urdruidual and group rclaxation and an oppornrnity for
phvs rc al ch allenge and spirinral reiuveoadon.

tr Re-establish resident and non-resideot use panerns

7. Recreadonal usen and youth are educated oo edrics, appro.pri.

ate behavior and protocols 
.

8. The Department of Fish, Srrldlife and Parts has ao ongoirig
high standard of mainteoance of the resburce with rcgard o dre'
biologicd and social needs and limits"

Big Hole Problem Statements 
..

Itcsidcnts perceive x diminisf,gd guality of erperieoce due to:
. lncrea-sed cornmercial use.
. lncreased non-resideot use.
. The drsplacemeat of wade anglers.
. Too many boas in popular secdons during peak times.. lhe large size of iodividud boating groupr
' \egadve rmpacts on the resource (e.g., spread of noxious

t'eeds).

lbn8rr4f,

n- ? 9a.F.r*tg^cc-.!iit (FAs)

Thc concentration of dver usc is a probleo becausc:
. Thetr are too many boaB in popular sections during peak

tirnes.

' Wade r-glcrs are displaced.
. The rcsource is negatively inpacted (e.g, the sprcad of nox-

ious wceds).

The inpacts of river use czure aneilenmsal"l,.aooo-ia, 
-isqcirl problems induding . .. . . _.;

. The cost of inftastnrcture mdntenance, repair, and del.elop-
meat

. The cost of access pcints maintenance, rcpair and devilbp- :

ment
' The cost of road,/trmsportation maintenance, rcpair, and

developmeat
Rcducid water quality.
Rcduced vdue of the resources (waste, weeds, trash).
Reduced hedth of the resources
Increased strress on fuh and wildlife. '. '
Conflicts due to lack of education on sportsman-like bebavior
and protocol.

Ddr 8169r

E$7P Commission Biennial Rules
nJune 29, 1999, the Fish, Vrldlife sld perlrq Commission
issued biennial rules on the distribution of rccreational :

use on the Beaverhead and Big Hole riven. The rules dis-
tnlrute outEtter use on these riven -id.iarrb. the Conimission,s
p,,ircv for.developrng recreadon resource management phns and
rulcs tbr the ru,o riven.

\' ,,trr.lincd in the biennial rules, the pulpose of the plalning pro-
ce5) ls lo:

' F:rcilitate a group of rnterested parUes frgsynithin cach water-
shed .and across the state- to p"rtlciparc in a pubtic process for
,rddressing conflicts on the Beaveriread and'Big Hile tivers.

' .\drrse DFIVP in the development of retrcation rresource
tnuagemcnt plans br the Beaverhead and Big Hole drnn.

'[]re 
rulcs nlso set the following sideboards on the planning effort'i 

,'fhc proposed recreadon resource management plurs should
nt,r l):Nr commercial floating opporrunity on-historical usc.

l].. . )j::'.-Tt of thc ptans shoutd crcate vestcd propeiq,righa
r(rr conlmercld operaton.

9 Interim management decisions will not set a preccdent for 
' '..'..

furure management plan decisions and should ,roi limit considcr:
ation of altemative solutioru.
D. The m-anagement plans should seek to develop option. th.tt 

':

are cost-effective and the leasr regulatory to addreis the problem.
E. DFWP will prcsent rccommended rccreadon resource rnan_
agemcnt plans to the Commission no later than Deccmbcr 1, 2000. ..

The historical use and property rights issues (sideboards A and
B) have sparked an ongoinf d.Latc atriong me.rnbin of the advi-.
sory committees and thc public at laqge. Those in favor of 6r. , '^'

C,omrnission's sideboards arguc that out6ttcn and guidcl ,t ouU
not be given any advantage over rhe public for the use of a public
r:solfe (thc rivers). Co3rngrcid gperaton, on the ofter hand, say 

' 
..that their businesses urill suffer widout sorne assu'nrce of access -:'

to the rivers from season-to season and yerr to year. The advisory .

conurunecs must weigh these comped.g irteress as they wor& rp , .

develop manag€ment stretelies for the tvo rivers



Advisory Committee Members
.\clvrsorv commitree members represent a cross sccdon of the
uucrests affected bv recreadon management on the Bcaverhead
.urti Brg Hole nvers. Candidarcs were nominated by the interests
rhcu rcpresent and 6nd rnemben were selected bv DF,\*?

lf you have cornrneots or cooceras you lgaat to scc ad&esscd
by eithcr cornnittec, plcasc contact the facilitator or the
member who bcst represcots your iatcrcsts.

Beaverhiad River Advisory Committee

Neme
Bill .dlen

.la) Cbembe'l;.
Robro Cunaiogbrm
Robbic Gerren
Rav Gross
lUoow Hralda.oa
Robert Hrrtwdl
Certh Heuglaod

fub-o Kober
-{rurette N{clee.o

Tom Rice

Mike tfihittiagton
god6 !{iggiss
Higgi@ws.'.i-.wsu.edu

Affiliedon
BOA
Irogetion District
FOA.lvI
BCCF
Uoeffl. sportsoca
BBHOGA
Sodl busiress; BOA
Locd Goy't
MWF
TU
Laadorvoer
TU
f1cili111e1

Big Hole River Advisory Committec

Name

Juo Bdsey

Judi Coulourbe

Robrn Cunaingheo
Drve Declcr
Mattbes Greeoorc
Medr Krobi:b
Joba Kober
Stevc Luebcck

Pet Muoday
Scon Rcyaol&
Rrdy Saitb
Jcanifer Durycr
jcodvycr@aolcom

Abbrgvirtioar:

^{ffilietion
Nou-locd elgler
Noo-r.oglrog rec.

FO.{.M
BBHOGA
Smdl busbesr/TLr
l:odormer
.MWF

It$lrc t-rodl'.tccers;
Aaecondr rportrmen
Big Hole Riv Fouod
TU
BHWC
fldliqj6t

H,rnre Pll,rrrc
Bozsru;rn 5lJ6- l76l
Butrc .t9.t-661l

GrIl. Gor. j63-4i61
Butte E-31-31?5

Twio Bddgcs 664-5639
Dividc 26?-3335
Helena 15&022?
Buce 49+6216

\ldkcrville 496-.t461
Anecoqda . ?97-3361
Gleo 635-3451
Bozcoar '' 99{-0251

Homc
Dilloo
Dilloo
Gdt Gtwy
Dillon
Ditrloo
Dilloa
Dilloo
Dillon
Heleaa
Twio Bridgcs..
Dilloa
Billings
Melrose ' '

Phoac . .
683-4796
6E3-2307

763-5436
6E3-2329.

683-2046
683-4579

6E3-5565
683-6357
45&0?27
68+5747
oir-iarr
25+94/.7
E35-2067

BBHOGA - Beavslcad aad Bi! Holc out6acts ud Guides Associetiorrl ,

BCCF - Bczrrdced Couaty Comnunity Forun
BOA - Beerrrhcad Outdoos'Associ^tioo . .

FOA-I\,{ - Fishing Out6ttcrs Associrtioo of Mooteoe '
MWF - Mooteaa \&ildlife Fcderatioa
TU - Ttoqt lJatini6d

d t.trt ry' br. bai ql of tft5.6. rt5r |grb
3S75.@ br pErt!.nt 30 lo( rblbfn

The following groups h8vc conributcd financially to this planning proccss Bip
Holc Fo'n&rion, Big Holc watcrshcd conmincc, Bcavcrtcaa c,ounry corna*iity
Forurr, Lcwis & clarli and Gcorgc Granr oraprrs of rrout Un[mircdsca"#
and Big Horc outfincrs and Guides Association, and arca sportsnrcn organizarions.

efrto$at4g 'lF[s11,
wildrye@ncrlg
l42O East 6th Avenue
PO Box 2OO7O1
Helena, MT 5962O-O?Of

BULK RATE
U.S. PGSTAGE

-PAID
HELENA, MT
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EXHIBIT #9

1999 Montana Legislature
\.***

About Bill - Links

HOUSE Br L NO. 626

INTRODUCED BY H. HARPER, J. ELLINGSON

AN ACT REDUCING POTENTIAL CONFLICTS BET\ilEEN RECREATIONAL USERS OF
MONTANA WATERS BY REVISING CERTAIN LAWS ON MOTORBOAT AND PERSONAL
WATffi.CRAFT OPERATION; REVISING TI{E RESTRICTION ON OPERATION OF A \IESSEL IN
PRO)OMITY TO AN ANGLER, WATERFOWL HUNTER, OR DI\TER; DESIGNATING CERTAIN
RIVER STRETCIIES AS NO-WAKE ZONES; PROHIBITING TI{E USE OF PERSONAL
WA]ERCRAFT ON DESIGNATM RIVER STRETCHES A}ID ON WATERS RESTRICTED BY
RUI-E OF TIIE FISH, WILDLIFE, AND PARKS COMMISSION; ALIOWING THE FISH, 'WILDLffi,
AND PARKS COMMSSION TO ADOPT RULES FOR TI{E OPERATION OF PERSONAL
WATERCRAFT AND TI{E RESOLUTION OF CONFLICTS BETWEEN USERS OF MOTORIZED
AND NONMOTORIZED BOATS ON MOI.ITANA WATERS; AND AMENDING SECTIONS
23-2-525,23-2-531, AND 87-1-303, MCA; AND PROVIDING AN EFITECTIVE DATE.

WHEREAS, Montana waters will experience a great increase in traffic by recreationists celebrating the
bicentennial of the Lewis and Clark expedition and retracing the routes of the famous explorers; and

WHEREAS, the increased recreational use of Montana waters by every manner of recreationist,
motorized as well as nonmotorized users, has led to a corresponding increase in conflicts between river
users; and

WHEREAS, in other states, conflicts between recreational users of waters have escalated to the point of
violence and even deaths ofrecreationists; and

WHEREAS, the use of personal watercraft has grown immensely in Montana, and the irresponsible use
of personal watercraft conflicts with the ability of lakeshore cabin owners and homeowners to enjoy their
pursuit of happiness through peaceful relaxation; and

WHEREAS, it is in the interests of public health, safety, welfare, and protection of property that
measures be taken in Montana to reduce potential conflicts between recreational users of Montana waters
before this state experiences similar problems.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

5E,t2C0l9:12 AM
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Section 1. Section 23-2-525,MCA, is amended to read:

"?3-2-525. Restricted areas, (1) No A person shath may not anchor a vessel or other obstacle for
fishing or pleasure purposes on any body of water over which the state has jurisdiction in strclt a position
asteobstnrct that obstructs a passageway ordinarily used by other vessels.

(2)'N€ A person slrdl may nst operate a pleazure vessd within 20 feet of the exterior bormdary of a
water area srhie|r that is clearly marked by buoys or some other distinguishing device as a bathing or
swimming area. Swimming areas sH must be marked with white buoys having international orange
markings in conformance with the uniform state waterway marking system by the owners of suehfu
areas.

(3) $So A person sha$ ma), not@ operate
a vessel within Se]l feet of a person engaged in fishing or hunting waterfowl, unless unavoidable. If
unavoidable. the vessel must be operated at not greater than no-wake speed or at a minimum speed
necessary to maintain upstream progress while within 75 feet of the person engaged in fishing or hunting
waterfowl.

(4) (a) No A person shall may not purposely, knowingly, or negligently operate a motorboat upon the
waters of this state within l€O 200 feet of a tow-float or buoy displaying a "diver-down" symbol, red with
a white slash, on a flag.

O) The motorboat may enter the *O0-foot 200-foot safety zone by use of sail or oar. In an emergency
or if there is insufficient water on either side of the *O0-foot 200-foot safety zone to pass by and stay out of
the zone, the operator may use power within the zone but may not exceed no-wake speed. The burden of
proving that an emergency exists or that there is insufficient water is on the operator.

(c) The fish, wildlife, and parks commission may by rule determine areas where establishment of a
+00.foot 200-foot safety zone is not allowed in order to provide for diver safety or the regulation of water
traffic."

Section 2. Section 23-2-53I, MCA, is amended to read:

"?3-2-531. Persond watercrafft operation.In addition to applicable provisions in this part, a person
may not operate a personal watercraft:

(l) unless a person operating or riding on the vessel is wearing a United States coast guard approved
type I,II, III, or V personal flotation device;

(2) if the vessel is equipped by the manufacturer with a lanyard type engine cutoff switch unless the
lanyard is anached to the operator's person, clothing, or personal flotation device as is appropriate for the
specific vessel;

(3) (a) except as provided for standup personal watercraft in subsection (3Xb) or when towing a
waterskier from or to a dock or shore, at greater than no-wake speed within {€0 200 feet of a dock,
swimmer,swimmingraft,nonmotorizedboat,oranchoredvesselonalakeorffi
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8+'#<1) river; or

O) at greater than neinirnum-rnanet irry sp€c+Mup the minimum speed necessary to operate
a personal watercraft when leaving or returning directly from or to a dock or shore for the purpose of
launching or docking; or

(4) on any surface waters restricted in whole or in part by rule of the fish. wildlife. and parks
commission:

(5) in a reckless or negligent manner. Actions prohibited in 23-2-523 are considered reckless
operation."

Section 3. Section 87-l-303, MCA, is amended to read:

"87-1-303. Rules for use of lands and waters. (1) The commission may adopt and enforce rules
governing uses of lands that are acquired or held under easement by the commission or lands that it
oPerates under agreement with or in conjunction with a federal or state agency or private owner. The rules
must be adopted in the interest of public health, public safety, and protection of property in regulating the
use of these lands. All lease and easement agreements must itemize uses as listed in 87-l-209.

(2) The commission may adopt and enforce rules governing recreational uses of all public fishing
reservoirs, public lakes, rivers, and streams that are legally accessible to the public or on reservoirs and
lakes that it operates under agreement with or in conjunction with a federal or state agency or private
owner. These rules must be adopted in the interest of public health, public safety, pgblieJel&f€. and
protection of property and public resources in regulating swimming, hunting, fishing, trapping, boating,
including but not limited to boating speed regulations, the operation of motor-driven boats, the operation
of personal watercraft. the resolution of conflicts between users of motorized and nonmotorized boats.
waterskiing, surfboarding, picnicking, camping, sanitation, and use of firearms on the reservoirs, lakes,
rivers, and streams or at designated areas along the shore of the reservoirs, lakes, rivers, and streams. Areas
regulated pursuant to the authority contained in this section must be areas that are legally accessible to the
public. These rules are subject to review and approval by the department of public health and human
services with regard to issues of public health and sanitation before becoming effective. Copies of the rules
must show that endorsement."

Smtion 4. Designation of certain river stretches as no-wake waters -- personal watercraft use
prohibited. (l) In the interest of public health, safety, welfare, and protection of property and public
resources, the use of personal watercraft is prohibited on the headwaters of the Mssouri River downstream
to its confluence with Prewett Creek, except in Missouri River reservoirs, and including all tributaries but
not their reservoirs.

(2) The waters from Hauser dam downstream to Beaver Creek are limited to a controlled no-wake
speed.

(3) This section does not apply to the use of the designated waters for search and rescue, official patrol,
or scientific purposes.

5l8n00l9:12 AM



lvtull nra ilD ozo http//data.opi.starc.mLus/bills/billhhyHB0626.rru
t

(4) This section may not be constnred to limit the authority of the commission or department to enact
by administrative rule or to enforce any other rcstrictions on any surface waters in the interests of public
health, safety, welfare, or protection of property or public resources or the resolution of conflicts between
users of motorized and nonmotorized boats.

Section5. Codification instr-uctien. [Section 4] is intended ts be codified as an integral partof Tide
87, chapter 1, part 3, and the provisions of Title 87, chapter l, part 3, apply to [section 4].

Section 6. Effective date. [This act] is effecrive June l, 1999.

-END-
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